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AGREEMENT FOR THE PURCHASE AND SALE
OF RENEWABLE ENERGY AND RELATED PRODUCTS
BETWEEN
SELLER
AND
SOUTH CARLOINA PUBLIC SERVICE AUTHORITY (SANTEE COOPER)

This AGREEMENT FOR THE PURCHASE AND SALE OF RENEWABLE ENERGY

AND RELATED PRODUCTS (this “Agreement”) is made and entered into as of this __ th day of

, 2020 (“Effective Date”), between Seller, a organized and

existing under the laws of the [State/Commonwealth of | (hereinafter referred to as

“Seller”) and South Carolina Public Service Authority (also referred to as Santee Cooper), a
component unit of the State of South Carolina (hereinafter referred to as “Buyer”).

WHEREAS, Seller is developing a solar energy generation project to be located in
[ ], South Carolina, with a total nameplate capacity of approximately XX (##)
megawatts AC (the “Facility”); and

WHEREAS, Buyer wishes to purchase from Seller, and Seller wishes to sell to Buyer,
renewable energy and related attributes sourced from and associated with the Facility, as set forth
herein;

NOW THEREFORE, in consideration of the foregoing premises, the mutual agreements
herein contained, and other good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, the Parties hereby covenant and agree as follows:

ARTICLE I

DEFINITIONS

Section 1.1.  Definitions. When used in this Agreement, including any Exhibits hereto,
the following terms, whether used in the singular or plural, shall have the following definitions.

“AAA” has the meaning set forth in Section 15.3(a).

“Affiliate” means, with respect to any Person, any other Person that, directly or indirectly,
through one or more intermediaries, controls, or is controlled by, or is under common control with,
such Person. For this purpose, “control” means the direct or indirect ownership of a majority of
the outstanding capital stock or other equity interests having ordinary voting power, or otherwise
having the power, directly or indirectly, to direct or cause the direction of the management and
policies of a Person.

13

Agreement” has the meaning set forth in the preamble.

“Applicable Law” means, with respect to any Person or the Facility, all laws, statutes,
codes, acts, treaties, ordinances, orders, judgments, writs, decrees, injunctions, rules, regulations,
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Governmental Approvals, directives and requirements of all regulatory and other Governmental
Authorities, in each case applicable to or binding upon such Person or the Facility (as the case may
be).

“Assignee” has the meaning set forth in Section 13.5.

“Assignment Conditions” has the meaning set forth in Section 13.5.

“Balancing Authority” has the meaning set forth in the Glossary of Terms Used in NERC
Reliability Standards For purposes of this Agreement, the Balancing Authority is XXX.

“Balancing Authority Area” has the meaning set forth in the Glossary of Terms Used in
NERC Reliability Standards. For the purposes of this Agreement, the Balancing Authority Area is
XXX.

“Bankruptcy Proceeding” means with respect to a Person, such Person (i) becomes
insolvent or is unable to pay its debts or fails or admits in writing its inability generally to pay its
debts as they become due, (ii) makes a general assignment, arrangement or composition with or
for the benefit of its creditors, (iii) institutes or has instituted against it a proceeding seeking a
judgment of insolvency or bankruptcy or any other relief under any bankruptcy or insolvency Law
or other similar Law affecting creditors’ rights, or a petition is presented for its winding-up or
liquidation, and solely with respect to any such proceeding or petition that is instituted or presented
by a party other than the Party with respect to which such petition or proceeding relates is not
dismissed within fifteen (15) days after the filing thereof, (iv) has a resolution passed for its
winding-up, official management or liquidation (other than pursuant to a consolidation,
amalgamation or merger), (v) seeks or becomes subject to the appointment of an administrator,
provisional liquidator, conservator, receiver, trustee, custodian or other similar official for it or for
all or substantially all of its assets, (vi) causes or is subject to any event with respect to it which,
under applicable Law, has an analogous effect to any of the events specified in clauses (i) through
(v), or (vii) takes any action in furtherance of, or indicating its consent to, approval of, or
acquiescence in, any of the foregoing acts.

“Bulk Electric System” means the electrical generation resources, transmission lines,
interconnections with neighboring systems, and associated equipment, generally operated at
voltages of 100 kV or higher.

“Business Day” means a day that is not a Saturday, a Sunday or a day on which banking
institutions are not required to be open, or are authorized or required to close, in the State of South
Carolina.

“Buyer” has the meaning set forth in the preamble.

2
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“Buyer Event of Default” has the meaning set forth in Section 11.2.

“Claim Notice” has the meaning set forth in Section 12.4.

“Commercial Operation” means the Facility is fully operable and capable of continuous
operation at the Peak Output Capability equivalent to ## MW (AC) and able to produce and deliver
Energy to Buyer in accordance with the terms of this Agreement.

“Commercial Operation Date” or “COD” means the first calendar day following a
successful demonstration that (a) the Facility has achieved Commercial Operation with respect to
the full Facility nameplate Peak Output Capability of # MW (AC); (b) Seller has delivered to
Buyer a report with the results of start-up and operational and performance testing conducted by
Seller to demonstrate the attainment of Commercial Operation of the Facility; (c) Seller has
received all local, state and federal Governmental Approvals and other approvals, consents and
authorizations as may be required by Applicable Law for the construction, operation and
maintenance of the Project and generation, delivery and sale of Products hereunder; and (d) Seller
has executed and delivered to Buyer a certificate certifying to Buyer the fulfillment of all
conditions precedent to Commercial Operation of the Facility substantially in the form of Exhibit
F.

“Central” means Central Electric Power Cooperative, Inc.

“Contract Peak Output Capability” means the Facility’s installed Peak Output Capability.

“Contract Energy” means the Energy that the Facility is capable of generating at a given
time to which Buyer is entitled hereunder.

“Contract Term” has the meaning set forth in Section 2.1.

“Credit Rating” means with respect to an entity providing a Qualifying Letter of Credit or
Additional Qualifying Letter of Credit, on the relevant date of determination, the respective ratings
then assigned to such entity’s unsecured, senior long-term debt, or deposit obligations (not
supported by third party credit enhancement) by a Rating Agency. If no rating is assigned to such
entity’s unsecured, senior long-term debt or deposit obligations by any Rating Agency, then
“Credit Rating” shall mean the general corporate credit rating or long-term issuer rating assigned
by a Rating Agency, as the case may be.

“Day-Ahead Output Forecast” has the meaning set forth in Section 5.3.

“Default Interest Rate” means, for any date, the lesser of (i) the highest rate permitted by
Law or (ii) the Interest Rate plus an annual rate of 2% converted to a daily rate.
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Delay Period” has the meaning set forth in Section 3.2(a).

“Delivered Energy” means the Energy actually produced by the Facility and delivered by
Seller at the Delivery Point in the relevant time period, to which Buyer is entitled and which Buyer
is obligated to purchase hereunder, as metered pursuant to Section 5.4 and expressed in MWh.
Delivered Energy shall be net of all electrical losses associated with the transmission or
transformation (from direct current to AC) of the Energy to the Delivery Point, including, if
applicable, any losses between Seller’s metering facilities and the Delivery Point

“Delivery Point” means Seller’s XX kV interconnection with the Integrated Transmission
Network of by Santee Cooper and Central Electric Power Cooperative, Inc. (“Central”), as further
identified in the Interconnection Agreement.

“Demand” has the meaning set forth in Section 15.3(a).
“Effective Date” has the meaning set forth in the preamble.

“Energy” means real (not reactive) electric energy in the form of three-phase alternating
current (“AC”) having a nominal frequency of approximately sixty (60) cycles per second, a
harmonic content consistent with the requirements of the Institute of Electrical and Electronic
Engineers Standard no. 519, and a voltage content consistent with the guidelines applied by the
Balancing Authority Area in which the applicable generating resource resides (measured in
kilowatt-hours or megawatt-hours, as the case may be).

“Environmental and Other Attributes” means all attributes or other value (environmental
or other) that are created or otherwise arise from the Facility’s generation of electricity using
sunlight as a fuel in contrast to the generation of electricity using nuclear or fossil fuels or non-
renewable resources, including, but not limited to, renewable energy credits, solar renewable
energy credits, tags, certificates or similar products or rights associated with solar as a “green” or
“renewable” electric generation resource. These attributes include without limitation all local, state
or federal credits, allowances, offsets and similar rights issued, recognized, created or otherwise
arising from the photovoltaic Facility, Contract Peak Output Capability, or the delivery of Contract
Energy to Buyer, which can be used to claim responsibility for any avoidance or reduction of
emissions or pollutants, including, but not limited to, mercury, nitrogen oxide, sulfur dioxide,
carbon dioxide, carbon monoxide, particulate matter or similar pollutants or contaminants of air,
water or soil, under any governmental, regulatory or voluntary program, including the United
Nations Framework Convention on Climate Change and related Kyoto Protocol or other program.
Notwithstanding the foregoing, the term “Environmental and Other Attributes” shall not include
investment tax credits within the meaning of Section 48 of the Internal Revenue Code or any
successor to such section.
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“Environmental Liability” means any and all liability arising under, resulting from or
imposed by any federal, state and local laws including statutes, regulations, rulings, orders,
administrative interpretations and other governmental restrictions and requirements relating to the
discharge of air pollutants, water pollutants or process waste water or otherwise relating to the
environment or hazardous substances as amended from time to time..

“Facility” has the meaning set forth in the recitals.
“Fitch” means Fitch Ratings, Inc., or its successor.
“Force Majeure” has the meaning set forth in Section 14.1.

“Governmental Approvals” means all authorizations, consents, approvals, waivers,
exceptions, variances, filings, notices, permits, orders, licenses, exemptions and declarations of or
with any Governmental Authority and shall include those siting, construction and operating
permits and licenses, and any of the foregoing under any Applicable Law that are required to
construct, interconnect, operate, maintain and repair the Facility and deliver Delivered Energy to
the Delivery Point.

“Governmental Authority” means any federal, state, local or municipal government body;
any governmental, quasi-governmental, regulatory or administrative agency, commission, body or
other authority exercising or entitled to exercise any administrative, executive, judicial, legislative,
policy, regulatory or taxing authority or power; any court or governmental tribunal; or any
independent operator, regional transmission organization or other regulatory body; in each case
having jurisdiction over either Party, the Facility, the generation, delivery and sale of Products.

“Guaranteed Price” means $XX per MWh, with no annual escalation. [or specified for a
base year or base period and then escalated for subsequent years at a fixed annual percentage]

“Indemnitee” has the meaning set forth in Section 12.3.
“Indemnitor” has the meaning set forth in Section 12.3(a).

“Interconnection Agreement” means the [DATE] agreement between Seller and XX for
interconnection of the Facility pursuant to the XX Tariff, attached hereto as Attachment 1.

“Interest Rate” means, for any date, the prime rate reported in The Wall Street Journal’s
“Money Rates” column (or any similar column published in The Wall Street Journal in
replacement thereof) for the immediately preceding Business Day, converted to a daily rate. In
the event The Wall Street Journal ceases to report the prime rate, the prime rate for purposes of
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this Agreement shall be the prevailing prime rate (or base rate) charged by major banks in the
United States of America.

“Investment Grade Rating” means any rating of a Party’s general credit, or of a Party’s
long-term bonds, of at least BBB- from Fitch, BBB- from S&P, or Baa3 from Moody’s.

“kW” means kilowatt (a unit of Peak Output Capability).
“kWh” means kilowatt-hour (a unit of Energy).

“Law” means any law, rule, regulation, order, writ, judgment, decree or other legal or
regulatory determination by a court, regulatory agency or governmental authority of competent
jurisdiction.

“Lenders” means any and all Persons who have agreed or will potentially agree to lend
money or extend credit (including any financing lease) to Seller (i) for the construction, term or
permanent financing of the Facility; (ii) for working capital or other ordinary business
requirements of the Facility (including the maintenance, repair, replacement or improvement of
the Facility); (iii) for any development financing, bridge financing, credit support, credit
enhancement or interest rate protection in connection with the Facility or (iv) for the purchase of
the Facility from Seller. For the avoidance of doubt, Lenders shall include potential or actual tax
equity investors.

“Letter of Credit Default” means the occurrence of any of the following events with respect
to any Qualifying Letter of Credit:

(a) The issuer of the Qualifying Letter of Credit fails to maintain a Credit Rating of at least
“A-" by S&P and “A3” by Moody’s and total assets of at least $10,000,000,000 (Ten
Billion Dollars);

(b) The issuer of the Qualifying Letter of Credit fails to comply with or perform its
obligations under the Qualifying Letter of Credit;

(c) The issuer of the Qualifying Letter of Credit disaffirms, disclaims, repudiates or rejects,
in whole or in part, or challenges the validity of, such Qualifying Letter of Credit;

(d) The issuer of the Qualifying Letter of Credit fails to honor the beneficiary Party’s
properly documented request to draw on such Qualifying Letter of Credit;

(e) Such Qualifying Letter of Credit fails or ceases to be in full force and effect at any time;
or
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(f) The issuer of the Qualifying Letter of Credit becomes subject to a Bankruptcy
Proceeding.

Provided, however, no Letter of Credit Default shall occur or be continuing in any event with
respect to a Qualifying Letter of Credit after the time such Qualifying Letter of Credit is canceled
or returned.

“Losses” has the meaning set forth in Section 12.1.
“Modification” has the meaning set forth in Section 15.4.

“Monthly Energy Charge” means Buyer’s monthly payment obligation for Delivered
Energy in accordance with Section 7.1.

242

“Moody’s” means Moody’s Investor Services, Inc., or its successor.

“MW” means megawatt (one (1) MW equals 1,000 kW).
“MWh” means megawatt-hour (one (1) MWh equals 1,000 kWh).

“NERC” means the North American Electric Reliability Corporation or such successor
organization.

“Network Resource” has the meaning set forth in the XX Tariff.

“NITS” means Network Integration Transmission Service as defined in the XX Tariff.

“Outage” means a physical state in which all or a portion of the Facility, including related
interconnection or transmission facilities under the control of Seller, is unavailable to provide
Energy, or in which any other system, facility or equipment is unable to perform its intended
function.

“Party” or “Parties” means one of Seller or Buyer, or both Seller and Buyer, or their
permitted assigns and transferees, as the context requires.

“Peak Output Capability” means the capability of Facility’s generating equipment to
produce Energy, measured in megawatts, assuming maximum solar conditions at the Facility.

“Permit” means all state, federal, and local authorizations, certificates, permits, licenses
and approvals required by any Governmental Authority for the construction, operation and
maintenance of the Facility.
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“Person” means any natural person, corporation, partnership, limited liability company,
firm, association, trust, governmental authority or any other entity, whether acting in an individual,
fiduciary or other capacity.

“Planned Outage” means the prescheduled removal of all or any portion of the Facility,
including related interconnection or transmission facilities under the control of Seller, from service
to perform routine maintenance or improvement including, but not limited to, periodic cleaning,
repair or replacement of photovoltaic panels or other components, inspections and testing where
such removal reduces or eliminates the ability of the Facility to generate and deliver Energy to the
Delivery Point or the ability to transmit Contract Energy to Buyer.

“Products” means the Contract Peak Output Capability, Contract Energy, and all related
attributes, any and all ancillary services that may be provided from the Facility, and Environmental
and Other Attributes associated with the Facility.

“Project Review Committee” has the meaning set forth in Section 5.7.
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Proposal” has the meaning set forth in Section 15.4.

“Prudent Utility Practices” shall mean the practices, methods and acts including but not
limited to the generally accepted practices, methods and acts engaged in or approved by the
operators of similar electric generating facilities which at the time such practice, method or act is
employed, and in the exercise of reasonable judgment in light of the facts known at such time,
would be expected to accomplish the desired result in a workmanlike manner, consistent with
(a) applicable Laws and governmental requirements, (b) commercially reasonable reliability,
safety and environmental protection, and (c) reasonably consistent with manufacturer’s technical
advisory recommendations. Prudent Utility Practices shall not require the use of the optimum
practice, method or act, but only requires the use of acceptable practices, methods or acts generally
accepted in the independent power industry in the United States.

“Qualifying Letter of Credit” means an irrevocable standby letter of credit with an initial
term of at least one year for the benefit of a Party, issued by a U.S. commercial bank or a U.S.
branch of a foreign bank with such bank having (a) a Credit Rating of at least “A-" from S&P or
Fitch or “A3” from Moody’s, and (b) total assets (determined in accordance with generally
accepted accounting principles in the United States of America as in effect from time to time) of
at least $10,000,000,000 (Ten Billion Dollars), and which letter of credit (i) is substantially in the
form of Exhibit C or another form of letter of credit reasonably satisfactory to the beneficiary
Party, (i1) permits automatic renewal of the relevant Qualifying Letter of Credit (which may be
subject to an outside stated expiration date), and (iii) may be utilized by the beneficiary Party to
satisfy all present and future payment obligations of the other Party under this Agreement when
due.
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“Rating Agency” means S&P, Moody’s, Fitch or any other rating agency agreed to by the
Parties in writing.

“Regional Reliability Council” shall mean one or more of the member councils of the
NERC whose purpose is to preserve and enhance service reliability and economy of operation
among electric utilities within the member council, and to assess the adequacy and ensure the
reliability of the interconnected Bulk Electric System for the benefit of all end-users of electricity
and all entities engaged in providing electric services, with due regard for safety, environmental
protection and economy of service, through coordination of planning, construction, maintenance
and operation of generation and transmission facilities on a regional basis. The current Regional
Reliability Council applicable to Seller is XX.

“Reliability Coordinator” shall have the meaning set forth in the Glossary of Terms Used
in NERC Reliability Standards. The current Reliability Coordinator applicable to Seller is XX.

“Replacement Price” means the price at which Buyer, acting in a commercially reasonable
manner, purchases a replacement for any Contract Energy not delivered by Seller, plus (i) costs
reasonably incurred by Buyer in purchasing such replacement product and (ii) additional
transmission charges, if any, reasonably incurred by Buyer to deliver such replacement product to
an interconnection point with the Integrated Transmission Network of by Santee Cooper and
Central, or its successor in interest, or, absent a purchase, the energy imbalance service charges
assessed by the applicable Transmission Provider under its tariff for under-supply resulting from
the failure to deliver Contract Energy; provided, however, in no event shall such price include any
penalties, ratcheted demand or similar charges, but will include any penalties incurred under any
open access transmission tariff(s) utilized by Buyer.

“Required Coverage” has the meaning set forth in Section 5.5(a).

“Resource Adequacy Program” means any resource adequacy requirement or other form
of capacity demonstration obligation applicable in the Balancing Authority Area(s) where Buyer’s
load is located, pursuant to contracts, tariffs, regulatory requirements, or other binding criteria
applicable to Buyer.

“Sales Price” means the price at which Seller, acting in a commercially reasonable manner,
resells any Delivered Energy not received by Buyer, deducting from the proceeds received from
such resale any (i) costs reasonably incurred by Seller in reselling such Delivered Energy and (ii)
additional transmission charges, if any, reasonably incurred by Seller in delivering such Delivered
Energy to the third-party purchasers; provided, however, in no event shall such price include any
penalties, ratcheted demand or similar charges, but will include any penalties incurred under any
open access transmission tariff utilized by Seller.
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“Scheduled COD” means MM/DD/YYYY; provided, however, that such date shall be
extended by one day for each day of delay of construction of the Facility that was due directly and
solely to Force Majeure.

“Seller” has the meaning set forth in the preamble.

“Seller Event of Default™ has the meaning set forth in Section 11.1.

“Service Commencement Date” means the later of Scheduled COD or the Commercial
Operation Date.

“Service Month” has the meaning set forth in Section 7.1.

“South Carolina Public Service Authority” (also referred to as “Santee Cooper”), means a
component unit of the State of South Carolina created for the purpose of providing and aiding
interstate commerce, navigation, electric power and wholesale water to the people of South
Carolina.

“S&P” means S&P Global Ratings, a business division of Standard & Poor’s Financial
Services, LLC, or its successor.

“Third Party Claims™ has the meaning set forth in Section 12.3(a).

“Transmission Provider” means the Person or Persons transmitting Delivered Energy on
behalf of Buyer from the Delivery Point.

ARTICLE 11

TERM, RIGHT OF FIRST REFUSAL

Section 2.1.  Contract Term. The term of this Agreement shall commence on the
Effective Date, and unless earlier terminated in accordance with the terms of this Agreement shall
continue in effect until the end of the twentieth (20") year after the Service Commencement Date
(the “Contract Term”). Buyer shall have the option to extend the Contract Term by five (5) years
(i.e., so that the Agreement will terminate at the end of the twenty-fifth (25™) year after the Service
Commencement Date) by providing written notice to Seller no later than the eighteenth (18™)
anniversary of the Service Commencement Date.

Section 2.2.  Delivery Term. Subject to Section 3.1, the purchase and sale transactions
provided for by this Agreement shall begin upon the Service Commencement Date and shall

10
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continue in effect through the end of the Contract Term, unless the Agreement is terminated early
in accordance with the terms of this Agreement.

Section 2.3.  Optional Additional Purchase Period. Notwithstanding Section 2.2, Buyer
shall have an option to take delivery of, and pay for at the Guaranteed Price, all Products the
Facility is capable of producing prior to the Service Commencement Date. Such election shall not
change the Service Commencement Date for purposes of calculating the end of the Contract Term
pursuant to Section 2.1.

ARTICLE III

CONTINGENCIES; EFFECTS OF CONSTRUCTION DELAY

Section 3.1. Transmission Contingency.

(@)  The obligations of the Parties pertaining to delivery, sale, purchase, and
payment for the Products under this Agreement are conditioned on Buyer obtaining firm
transmission service to support delivery of Delivered Energy purchased hereunder from the
Delivery Point to Buyer’s loads. Seller shall enter into an Interconnection Agreement as required
pursuant to the XX Tariff, and at all times thereafter during the Contract Term shall comply with
all obligations of the “Interconnection Customer” thereunder. A copy of the fully executed
Interconnection Agreement will be provided to the Buyer as soon as practicable, and will be
attached hereto as Attachment 1.

Section 3.2.  Delay of COD.

(a) In the event that (i) this Agreement has not been terminated pursuant to
Section 3.1, and (ii) Seller delays construction of the Facility, such that the Facility will not
achieve full Commercial Operation on or before the Scheduled COD, Seller shall provide to
Buyer notice of such construction delay as soon as practicable. In such event, for the period
starting with the Scheduled COD and ending with the earlier of the actual COD or termination of
this Agreement pursuant to Section 3.2(b) (“Delay Period”), Seller shall pay to Buyer (or credit
against amounts owed by Buyer hereunder for Delivered Energy) liquidated delay damages for
each day of the Delay Period calculated as the product of (i) 10,000.00 and (ii) one (1) minus the
ratio of the nameplate capacity of the panels which have been installed and are capable of
commercial operation (in MW AC) to the Contract Peak Output Capability (in MW AC).

(b)  If, on or before MM/DD/YYYY, the nameplate Peak Output Capability of
the Facility is not at least XX megawatts AC (XX MW AC)], Buyer shall have the right to
terminate this Agreement by providing written notice to that effect to the Seller no later than
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MM/DD/YYYY. Such termination shall be without penalty or further liability on the part of
Seller or Buyer.

ARTICLE IV

PURCHASE AND SALE

Section 4.1.  Products. Subject to and in accordance with the terms and conditions of
this Agreement, Seller shall sell and deliver XX% of the Products associated with, produced by,
or producible by the Facility to Buyer at the Delivery Point, and Buyer shall accept and pay for
the Products provided at the Delivery Point. The Contract Energy will be provided on a unit-
contingent basis. Seller shall not contract to sell any portion of the Contract Energy or Contract
Peak Output Capability to which Buyer is entitled hereunder (or any of the related Products) to
any Person other than Buyer at any time during the Contract Term. Contract Peak Output
Capability, Contract Energy and all other electrical attributes will be delivered at such voltage as
is specified for the Facility in the Interconnection Agreement. Title to and risk of loss for the
electrical Products shall transfer to Buyer at the Delivery Point. Seller warrants that it will deliver
to Buyer all Products to which Buyer is entitled under this Agreement Peak Output Capability free
and clear of all liens, security interests, claims and encumbrances or any interest therein or thereto
by any Person.

Section 4.2.  Source of Contract Energy; Reliability of Supply. Contract Energy
provided hereunder will be sourced from the Facility as a whole. Deliveries of Contract Energy
are not dependent on the operating status of any particular panels comprising a portion of the
Facility. Seller’s obligation to deliver Contract Energy shall be excused only (i) to the extent
caused by any action or inaction of Buyer, including a material failure to perform Buyer’s
obligations under this Agreement, (ii) to the extent a Balancing Authority, Regional Reliability
Council, or Reliability Coordinator declares an emergency condition that prevents or limits Seller
from delivering Contract Energy, (iii) by the interruption or curtailment of transmission from the
Facility to the Delivery Point other than interruption or curtailment directly resulting from any
action or inaction of Seller, or (iv) by Force Majeure.

Section 4.3. Resource Adequacy Attributes; Designated Network Resources.

(a)  Buyer shall be permitted to designate capability of the Facility, up to an
amount equal to the Contract Peak Output Capability for any period on or after the Commercial
Operation Date and for the duration of the Contract Term to comply with obligations under any
Resource Adequacy Program. This right is included in the Guaranteed Price. Seller agrees to
cooperate with Buyer in taking such reasonable actions as are necessary to obtain accreditation
from a third-party accrediting authority, if any, of the of the contribution of the Contract Peak
Output Capability to meeting resource adequacy requirements to the maximum extent practicable.

12
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Seller shall provide such supporting information regarding the characteristics of the Facility that
Buyer needs in connection with its designation of capability the Facility as meeting resource
adequacy requirements pursuant to the terms of the Resource Adequacy Program, at least sixty
(60) days prior to the deadline for Buyer’s submission of such information in accordance with the
Resource Adequacy Program.

(b)  If, at any time, additional information regarding the Facility is required by
the Transmission Provider in order for this Agreement to qualify as a designated Network
Resource or is otherwise required in connection with the obligations of Buyer under an applicable
transmission tariff, Seller shall reasonably cooperate with and assist Buyer in providing the
required information.

Section 4.4.  Title and Risk of Loss. Title to and risk of loss related to Delivered Energy
shall transfer from Seller to Buyer at the Delivery Point. Seller warrants that it will deliver to
Buyer the Products free and clear of all liens, security interests, claims and encumbrances or any
interest therein or thereto by any person arising prior to delivery at the Delivery Point.

Section 4.5.  Environmental Attribute Accreditation. Buyer and Seller agree to cooperate
in taking such reasonable actions as are necessary to obtain accreditation of Environmental and
Other Attributes to the maximum extent practicable.

Section 4.6.  Obligations After Contract Term. Upon termination of this Agreement,
Buyer shall have no entitlement to Products from the Facility, and Seller shall be free to sell the
Facility and/or Products from the Facility to any other Person(s), unless the Parties mutually agree
to a new contract.

Section 4.7.  Investment Tax Credits. Any investment tax credits within the meaning of
Section 48 of the Internal Revenue Code or any successor to such section attributable to the Facility
shall remain the entitlement of Seller (or its designee).

ARTICLE V

FACILITY CONSTRUCTION, MAINTENANCE, OPERATIONS, AND METERING

Section 5.1. Permitting and Construction.

(@) At its sole expense, Seller shall design and construct the Facility in
accordance with Prudent Utility Practices. The nominal nameplate capacity of the Facility will
be XX MW AC. The voltage of the power delivered by the Facility to the Delivery Point will be
as specified in the Interconnection Agreement.

13
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(b)  Seller shall seek, obtain, maintain, comply with and, as necessary, renew
and modify from time to time, at Seller’s sole expense, all Permits required for the construction
and operation of the Facility and the sale and delivery of Products from the Facility to the Delivery
Point. Seller shall use commercially reasonable efforts to file for and obtain all Permits (as listed
in Exhibit G hereto) with the objective of achieving COD on or before the Scheduled COD.

(c)  Seller shall enter into an Interconnection Agreement as required pursuant to
the XX Tariff, and at all times thereafter during the Contract Term shall comply with all
obligations of the “Interconnection Customer” thereunder.

(d)  Seller shall provide Buyer with routine, periodic updates regarding the
status of permitting and construction activities during the permitting and construction phase of
the Facility. The permitting and construction milestones schedule is set forth in Exhibit H hereto.
Should deviations occur in the actual permitting and/or construction schedule that result in missed
milestones, Seller shall provide Buyer with remediation plans and updates as necessary to
complete the Facility by the Scheduled COD. The frequency of such updates will vary in
accordance with the level of activity associated with the Facility; provided, however, the Parties
anticipate that typically such updates will be provided on a monthly basis. Such updates may be
provided through meetings of the Project Review Committee. In addition to the foregoing, in the
event Buyer reasonably requests an update on a specific issue associated with such permitting and
construction activities, Seller shall provide such information (or cause such information to be
provided) to Buyer within a reasonable time frame after receiving such a request.

(e)  Inthe event Seller becomes aware of any event or circumstance that causes
Seller to believe it is reasonably likely that the COD will be delayed beyond the Scheduled COD,
Seller shall promptly notify Buyer and provide Buyer with information regarding such event or
circumstance, including (i) its potential effect on Seller’s ability to achieve the COD on or before
the Scheduled COD and (ii) the efforts Seller is undertaking to mitigate the impact of the delay.

(f)  IfSeller believes that the requirements for Commercial Operation have been
satisfied and fulfilled, Seller shall present to Buyer a certification of Commercial Operation, the
form of which is attached as Exhibit F, verifying that each of the conditions set forth therein has
been satisfied or waived in writing by both Parties. The date identified in such certification as the
day Commercial Operation was achieved shall be the Commercial Operation Date in the absence
of manifest error.

Section 5.2. Operations and Maintenance.

(a) At its sole expense, Seller shall operate, maintain, repair and provide
security for the Facility in accordance with this Agreement and Prudent Utility Practices.

14
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(b)  Seller shall comply with any directives of the Transmission Provider or the
applicable Balancing Authority or Reliability Coordinator (in each case with jurisdiction over the
XX system), and cooperate with all reasonable requests by Buyer relating to Buyer’s compliance
with any such directives relating to deliveries of Contract Energy from the Facility. The Parties
recognize that Seller’s compliance with directives of the aforesaid Transmission Provider,
Balancing Authority, or Reliability Coordinator that requires curtailment or interruption of
Contract Energy deliveries will result in reduced sales hereunder, without liability of either Party.

(c)  Seller shall operate and maintain the Facility in accordance with Good
Utility Practice, and Applicable Laws. Seller agrees to coordinate maintenance with Buyer.
Annual maintenance will be limited to a maximum of four days per calendar year and, if scheduled
during daylight hours, shall only be scheduled during the following periods: December, January,
and February, but may be performed during non-daylight hours at any time at Seller’s discretion.
All Planned Outages shall have an estimated duration and be communicated by Seller to Buyer
in a monthly or weekly notification. Seller shall also provide to Buyer, as soon as practicable,
information relating to full or partial unplanned Outages of the Facility, including Seller’s
estimate of the duration of any such Outages.

(d)  Seller shall allow Buyer reasonable access to the Facility and the Facility
site, subject to reasonable advance notice and Buyer’s compliance with Seller’s safety and
security measures.

Section 5.3. Day-Ahead Qutput Forecasts.

(a)  Seller shall provide Buyer with forecasts of the delivery of Energy under
this Agreement as described below. Such forecasts shall include the updated status of all Facility
equipment that may impact availability and production of Products, and other information
reasonably requested by Buyer. Seller shall use commercially reasonable efforts to forecast daily
by 5:00 a.m. the hourly delivery of Energy under this Agreement accurately and to transmit such
information in a form agreed upon by the Parties. Buyer and Seller shall agree upon reasonable
changes to the requirements and procedures set forth below from time-to-time, as necessary to
accommodate changes to operating and scheduling procedures of Buyer.

(b) No later than fifteen (15) days prior to the Scheduled COD and (ii)
December 15" of each calendar year for every subsequent year of the Contract Term, Seller shall
provide to Buyer a non-binding forecast of the hourly delivery of Energy at the Delivery Point
under this Agreement for an average day in each month of the following calendar year in a form
agreed by the Parties.

(¢)  Five (5) Business Days before the Scheduled COD, and five (5) Business
Days before the beginning of each subsequent month of the Contract Term, Seller shall provide
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to Buyer a non-binding forecast of the hourly energy deliveries of Energy to the Delivery Point
under this Agreement for each day of the applicable month in a form agreed by the Parties.

(d)  No later than 5:00 a.m. of each day, starting as of the earlier of the Service
Commencement Date or the date on which service will begin hereunder pursuant to Section 2.3
and continuing throughout the remainder of the Contract Term, Seller shall provide Buyer a non-
binding forecast of hourly Energy deliveries at the Delivery Point under this Agreement for the
remainder of such day and the following seven (7) days in a form reasonably acceptable to Buyer.
Each such notice shall clearly identify, for each hour, Seller’s forecast of all deliveries of Energy
pursuant to this Agreement. In the event that Seller foresees that actual deliveries of Energy under
this Agreement for any hour will be materially different than a forecast previously provided for
such day, Seller shall, as soon as reasonably possible, provide notice to Buyer of such change and
an updated forecast.

Section 5.4. Metering.

(@) In addition to any specific requirements under the Interconnection
Agreement, Seller will be responsible, at its own expense, for establishing and maintaining all
agreements, equipment and communication links required for the delivery of power to the
Delivery Point.

(b)  Buyer shall be responsible, at Seller’s expense, for providing the metering
equipment. Buyer shall operate, maintain (in good, working order in conformance with Good
Utility Practice) and repair the metering equipment at Buyer’s own expense. Buyer shall inspect
Delivery Point and test the metering equipment upon its installation, at least once every year after
that at Buyer’s expense. Buyer may inspect, test and read the metering equipment at any other
time. Buyer shall give Seller reasonable advance Notice of any test, and Seller may observe the
test and conduct its own tests, at Seller’s expense, to verify Buyer’s procedures and results.

(¢)  Buyer will notify Seller within two Business Days after receiving actual
notice of any inaccuracy or material defect in metering equipment. Buyer will be responsible for
adjusting, repairing, replacing or recalibrating such metering device as near as practicable to a
condition of zero error. If a metering device fails to register or is found upon testing to be
inaccurate according to the standards set forth in the Interconnection Agreement, an adjustment
will be made correcting all measurements by the inaccurate or defective metering device in the
following manner:

(d) In the event that an adjustment factor cannot be reliably calculated, the
Parties will use the measurements from Seller-owned meters if they are installed, fully operational
and calibrated in conformance with Good Ultility Practice. If for any reason the measurements
cannot be obtained from Seller-owned meters, the Parties will use production data from Seller’s
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computer monitoring system to determine the relevant measurements. If Seller’s computer
monitoring system is found to be inaccurate by more than 2 percent, the Parties will estimate the
amount of the necessary adjustment based upon deliveries of Energy from the Facility during
periods of similar operating conditions when the metering equipment was registering accurately.
The adjustment will be made for the period during which inaccurate measurements were made.

(e)  If the Parties cannot agree on the actual period during which the inaccurate
measurements were made, the period during which the measurements are to be adjusted will be
the shorter of (1) the last one-half of the period from the last previous test of the metering device
to the test that found the metering device to be defective or inaccurate, or (2) the 180-day period
immediately preceding the test that found the metering device to be defective or inaccurate.

()  Upon determination of corrected measurements, the required payment
adjustment will be made in accordance with this Agreement.

(g)  Metering records shall be available within normal business hours to
authorized agents and employees of both Parties for the purpose of this Agreement.

Section 5.5. Insurance.

(a) At its sole expense, Seller shall at all times during the Contract Term
maintain in full force and effect the types and amounts of insurance coverage described in Exhibit
A (the “Required Coverage”). From and after the Effective Date, Buyer shall be included as an
additional insured as its interests may appear on all policies providing the Required Coverage (to
the extent permitted under the terms of each policy and except as otherwise provided in Exhibit
A).

(b)  Within thirty (30) days after the Effective Date, and on an annual basis
thereafter, Seller shall provide Buyer with certificates of insurance evidencing the Required
Coverage. Such certificates shall provide for a minimum of thirty (30) days’ advance notice to
Buyer of cancellation or material change in coverage. Failure by Seller to obtain the Required
Coverage or certificates of insurance required pursuant to this Agreement shall not relieve Seller
of the insurance requirements set forth herein or in any way relieve or limit Seller’s obligations
and liabilities under any other provisions of this Agreement.

(c)  Seller shall arrange to have its insurance carriers send Buyer written notice
of any cancellation or termination of the Required Coverage at the same time any such notice is
sent to Seller.

(d)  Seller’s insurance shall in all cases be primary and non-contributory. Any
insurance proceeds received with respect to the destruction of all or any part of the Facility shall
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be applied to the reconstruction of the Facility or the affected portion unless Seller can
demonstrate to Buyer that it is not commercially reasonable to do so.

Section 5.6. General Obligations of Seller.

(a)  Seller, during the Contract Term, shall pay all present or future federal,
state, municipal, or other lawful taxes or fees applicable to Seller, or the Facility, or by reason of
the sale of Products to the Buyer and delivery of Products to the Delivery Point.

(b)  Seller shall obtain in its own name and at its own expense any and all
pollution or environmental credits or offsets necessary to operate the Facility in compliance with
Environmental Laws.

(c)  Seller shall arrange for and be solely responsible for all costs associated
with station auxiliary power and Energy not provided by the Facility itself.

(d)  Seller shall continue to (i) preserve, renew and keep in full force and effect
its organizational existence and good standing, and take all reasonable action to maintain all
Permits, rights, privileges, licenses, and franchises necessary or desirable in the ordinary course
of its business; (i1) comply with all requirements of Applicable Law, and (iii) comply with all
material agreements, instruments and undertakings related to the Facility.

(e)  Seller shall make available for Buyer’s review such other information
regarding the permitting, engineering, construction, condition and operations of the Facility, as
Buyer may, from time to time, reasonably request.

(f)  As between Seller and Buyer, Seller shall be exclusively responsible for all
Environmental Liability at the Facility site, and shall indemnify Buyer from and against all such
liability.

Section 5.7.  Project Review Committee. As soon as possible after the Effective Date,
the Parties, , shall form a committee to exchange information and coordinate with respect to
matters relating to the construction, operations and maintenance of the Facility (“Project Review
Committee”). Each Party shall be entitled to appoint one representative to serve on the Project
Review Committee. The Parties shall notify the other Project Review Committee representatives
in writing of such appointments and any changes thereto. The Project Review Committee shall
have no authority to modify the terms or conditions of this Agreement. Meetings of the Project
Review Committee shall ordinarily be as scheduled by mutual agreement of the representatives.
Matters to be reviewed by the Project Review Committee shall include, without limitation, (i)
Seller’s progress on construction of the Facility, (ii)) known changes to Facility operations
(including related transmission or interconnection facilities) and/or Seller’s plans for changes to
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the Facility or its operations, and (iii) reporting of scheduled maintenance, maintenance outages,
planned outages and forced outages of the Facility. Meetings of the Project Review Committee
may be conducted in person or by telephone, and each Party may elect to have one or more
individuals attend any such meeting on behalf of the Party, in addition to the Party’s appointed
representative. Within a reasonable time after the conclusion of each meeting of the Project
Review Committee, the representatives of the Parties shall agree upon a written summary of such
meeting, including a description of issues discussed and decisions agreed upon, unless the
representatives mutually agree to waive such summary.

Section 5.8.  Site Monitoring. Beginning on the Commercial Operation Date and
continuing through the Contract Term of this Agreement, Seller shall provide to Buyer
meteorological data at a minimum of fifteen (15) minute intervals. This data will include
irradiance, temperature, precipitation, humidity, cloud cover and other data points as agreed to by
both parties in a format acceptable to Buyer.

ARTICLE VI

FAILURE TO DELIVER OR RECEIVE

Section 6.1.  Seller’s Failure. Seller’s obligations to sell and deliver shall be excused
only as provided in Section 4.2. If Seller fails to deliver to Buyer all or part of the Contract Energy
available from the Facility and such failure is not excused under Section 4.2, then:

(@)  Following receipt from Buyer of the information reasonably necessary to
make this calculation, Seller shall either pay, or credit Buyer on Seller’s next invoice, an amount
equal to the positive difference, if any, obtained by subtracting (i) the sum of the charges that
would have been payable hereunder for the amount of undelivered Contract Energy from (ii) the
Replacement Price; and

(b)  Buyer shall not be required to utilize or change its utilization of its owned
or controlled assets or market positions to minimize Seller’s liability.

Section 6.2. Buyer’s Failure. Buyer’s obligation to receive and pay for Contract Energy
shall be excused only to the extent that, and for the period during which Buyer’s obligation to
receive the Contract Energy is prevented by Force Majeure. In the event of any unexcused failure
to receive Contract Energy, the full quantity of Contract Energy shall nonetheless be included in
the calculation of Buyer’s Monthly Energy Charge pursuant to Section 7.1, and the applicable
invoice shall reflect a credit to Buyer in the amount of the Sales Price (if any). Seller shall not be
required to utilize or change its utilization of its owned or controlled assets, including contractual
assets, or market positions to minimize Buyer’s liability.
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ARTICLE VII

CHARGES; RTO

Section 7.1.  Monthly Energy Charge. For each calendar month of the Contract Term
beginning with the earlier of the Service Commencement Date or the date on which service will
begin hereunder pursuant to Section 2.3 (each, a “Service Month”), Buyer’s Monthly Energy
Charge shall be the product of the Guaranteed Price and the quantity of Contract Energy in the
applicable Service Month. In accordance with ARTICLE VIII, the Monthly Energy Charge (and
any other monthly charges or credits described herein) shall be invoiced in the month immediately
following the Service Month, with any corrections thereto made as soon as practicable.

Section 7.2. _Guaranteed Price. Buyer and Seller agree that the Guaranteed Price is
intended to compensate Seller for all of the Products provided to Buyer hereunder, and that Seller
is not entitled to a separate price or payment for Buyer’s entitlements to (i) Contract Peak Output
Capability, or (ii) Environmental and Other Attributes, ancillary services or other attributes
associated with the Contract Peak Output Capability. Irrespective of any change in Law or market
conditions affecting Seller or Buyer, and notwithstanding any assertion by Seller that certain costs
are not covered, or any assertion by Buyer that the charges payable by Buyer hereunder do not
reflect Seller’s actual cost of providing the Products, the Guaranteed Price shall not change during
the term of this Agreement.

ARTICLE VIII

BILLING AND PAYMENT

Section 8.1.  Billing. Seller shall read the meters or cause the meters to be read after the
last day of each Service Month and shall invoice Buyer based on such readings for the total
Delivered Energy for the applicable Service Month. The invoice shall be delivered to Buyer on or
before the twentieth (20™) day following the end of each Service Month, via electronic mail or
other mutually agreeable method, detailing the Delivered Energy for each hour of the Service
Month, and the total charges for the Monthly Energy Charge and any other charges properly
assessed and credits owed to Buyer pursuant to this Agreement, for such Service Month. For any
month in which credits are due to Buyer pursuant to Section 6.2, Seller shall also provide with the
invoice documentation reasonably supporting the Sales Price for each applicable hour. In each
invoice, any amounts owed by Seller to Buyer (including, without limitation, amounts owed
pursuant to Section 3.2(a), Section 6.1 and/or Section 6.2) shall be netted against the amounts
owed by Buyer to Seller. If any credit exceeds the amount that would otherwise be due for the
applicable Service Month, or if any credit would be due to Buyer pursuant to Section 3.2(a) for a
month that precedes the first Service Month, Seller shall pay the net refund to Buyer no later than
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when the invoice would otherwise be due for such Service Month (or, if prior to the first Service
Month, no later than fifteen (15) days following the end of the applicable month).

Section 8.2. Payment. Buyer shall make payment of the invoice to Seller no later than
thirty (30) days after Buyer’s receipt of the invoice; provided, however, that if the 30th day is not
a Business Day, payment shall be due on the next Business Day. Payment of the invoice shall be
made by means of wire transfer of immediately available funds to the account specified on the
invoice, or other acceptable method agreed to, in writing, by Seller and Buyer.

Section 8.3. Late Payments. If for any reason other than as permitted by and in
accordance with Section 8.4 below, Buyer pays less than the full amount of the invoice, interest
on the unpaid amount shall accrue at the Default Interest Rate for each day from the due date to
the date paid. If Seller fails to make a net payment owed to Buyer on or before the applicable due
date for such payment, interest on the unpaid amount shall accrue at the Default Interest Rate for
each day from the due date to the date paid.

Section 8.4. Disputes. If Buyer, in good faith, disputes the amount of any invoice, it
shall promptly notify Seller of the disputed amount and the reason therefor and shall pay the
undisputed amount of such invoice. Buyer may, in good faith, dispute the correctness of any
invoice or any adjustment to an invoice rendered under this Agreement within twenty-four (24)
months of the date of the invoice or adjustment to an invoice. Any disputes resulting from this
Section 8.4 shall be settled in accordance with the provisions of ARTICLE XV. This Section 8.4
shall survive termination of this Agreement for a period of two (2) years from the date on which
the last invoice is rendered to Buyer pursuant to this Agreement.

Section 8.5.  Adjustments. Any adjustments to amounts invoiced and paid for a given
Service Month (e.g., to reflect resolution of any dispute and/or billing corrections) shall be made
on the next monthly invoice following the event giving rise to such adjustment. Where the
adjustment is to rectify an overpayment, Seller shall provide a credit that includes interest accrued
from the original payment date to the date of the credit, at the Interest Rate. If any credit exceeds
the amount that would otherwise be due for the applicable Service Month, or if any credit would
be due following Buyer’s payment of the final invoice, Seller shall pay the net refund to Buyer no
later than when the invoice would otherwise be due for such Service Month (or, if Buyer has paid
the final invoice, no later than fifteen (15) days of calculation of the adjustment).

Section 8.6.  Audit. Buyer has the right with reasonable prior notice, at the sole expense
of Buyer, to examine the records of Seller during regular business hours to the extent reasonably
necessary to verify the accuracy of any invoice, or calculations provided with or supporting such
invoice, rendered pursuant to this Agreement. If any such examination reveals any inaccuracy in
any invoice, or calculations provided with or supporting such invoice, the necessary adjustments
in such invoice, or calculations provided with or supporting such invoice, and the payments made
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pursuant to such inaccurate invoice, or calculations provided with or supporting such invoice, shall
be adjusted in the next invoice, provided that Buyer brought it to the attention of Seller within
twenty four (24) months after issuance of the inaccurate invoice. This Section 8.6 shall survive
termination of this Agreement for a period of two (2) years from the date on which the last invoice
is rendered to Buyer pursuant to this Agreement.

Section 8.7.  Records. The Parties shall develop, maintain and keep originals or copies
of all accounting records, statistical information, and supporting documents relating to the
performance of each Party’s obligations hereunder in accordance with the longest of the applicable
record-retention requirements of the Parties; provided that all such applicable accounting records
shall be retained for a period of at least two (2) years and, in any event, for as long as any dispute
exists regarding such information or payments due under this Agreement. All such records shall
be available for inspection by the other Party during regular business hours, and the Parties shall
have the right (at Buyer’s or Seller’s expense, as applicable) to make copies thereof.

ARTICLE IX

CREDITWORTHINESS

Section 9.1.  Financial Information. Seller may require Buyer to provide financial
information reasonably needed to ascertain Buyer’s ability to perform under this Agreement.
Buyer may require Seller to provide financial information reasonably needed to ascertain Seller’s
ability to perform under this Agreement.

Section 9.2.  Credit Support.

(a) Buyer’s Obligations. Seller shall have no right to require Buyer to provide
and/or maintain any form of security in favor of Seller in connection with the service provided
under this Agreement during any period in which Buyer has an Investment Grade Rating. For
any period on and after the Effective Date in which Buyer does not have an Investment Grade
Rating, Seller may request that Buyer provide a Qualifying Letter of Credit for the benefit of
Seller in an amount equal to Seller’s two (2) largest anticipated monthly invoices to Buyer for the
current calendar year (or for the first 12 months of commercial operation of the Facility, if Seller’s
request is made prior to the Commercial Operation Date), as reasonably calculated by Seller and
stated in the written request for the Qualifying Letter of Credit, which amount shall in no event
exceed $1,000,000 (One Million Dollars). Upon receipt of such written notice, Buyer shall have
ten (10) Business Days to provide the Qualifying Letter of Credit to Seller. In the event that
Buyer fails to provide the Qualifying Letter of Credit within the time period stated herein, such
failure shall be a Letter of Credit Default under Section 11.2(f). If, subsequent to the provision
of a Qualifying Letter of Credit, Buyer has (or again has) an Investment Grade Rating, Buyer
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shall have the right to terminate the Qualifying Letter of Credit, and such termination shall not be
a Letter of Credit Default under Section 11.2(f).

(b)  Seller’s Obligations. Throughout the Contract Term, Seller shall provide
and maintain in favor of Buyer in connection with the service provided under this Agreement (i) a
Qualifying Letter of Credit for the benefit of Buyer in the amount of $10,000,000 (Ten Million
Dollars), or (ii) a guaranty in the amount of $10,000,000 (Ten Million Dollars) that is substantially
in the form attached hereto as Exhibit B or that is otherwise acceptable to Buyer and that is issued
to Buyer by Seller’s corporate parent which, if such parent were the Seller, would have an
Investment Grade Rating (“Seller Guaranty™). In the event that Seller at any time during the
Contract Term fails to provide or maintain in force the Qualifying Letter of Credit (or Seller
Guaranty), such failure shall be a Letter of Credit Default under Section 11.1(f).

(c)  No Margining. No collateral posting will be required for Buyer or Seller
for margining on the mark-to-market value of this Agreement. Further, and notwithstanding
anything herein to the contrary, Buyer and Seller each hereby irrevocably and unconditionally
waives any rights it may have under Applicable Law, other than Title 11 of the United States
Code, to request “adequate assurances” or other performance assurance or security for the other
Party’s obligations hereunder other than as provided for in Sections 9.2(a) and 9.2(b).

ARTICLE X

TRANSMISSION ARRANGEMENTS

Section 10.1. Seller’s Obligations.  Seller shall arrange and be responsible for
transmission service to the Delivery Point, shall schedule or arrange for scheduling services with
any applicable Transmission Providers, including third-party transmission providers, to deliver
Contract Energy to the Delivery Point, and shall be responsible for all costs or charges imposed
on or associated with the transmission service to the Delivery Point. In addition, Seller shall be
responsible for all generator-related charges assessed by the Transmission Provider, and any third-
party transmission providers, related to the Facility or any Delivered Energy, except for generator
imbalance charges and credits on the load side of the Delivery Point. Seller shall take all actions
required by the Transmission Provider, or any other third-party transmission provider, to facilitate
Buyer’s receipt of Delivered Energy at the Delivery Point and transmission thereof from the
Delivery Point.

Section 10.2. Buyer’s Obligations. Buyer shall arrange and be responsible for
transmission service at and after the Delivery Point, shall schedule or arrange for scheduling
services with the Transmission Providers, and any applicable third-party Transmission Providers,
to accept Delivered Energy at the Delivery Point, and shall be responsible for all costs or charges
imposed on or associated with the transmission service at and after the Delivery Point. Buyer shall
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be solely responsible to settle with the Transmission Provider for all generator imbalance charges
and credits, to the extent applicable, transmission of the Contract Peak Output Capability and
Contract Energy from the Delivery Point to serve loads. Notwithstanding Buyer’s obligations “at”
the Delivery Point as specified in this Section 10.2 (or any other provision of this Agreement),
Buyer shall have no obligation to pay Seller, the Transmission Provider, or any third-party
transmission provider, for the use of transmission facilities associated with the Facility that are
needed to provide Delivered Energy at the Delivery Point, and it is the Parties’ intention that the
only transmission service Buyer shall be required to obtain and pay for is network service over the
Santee Cooper transmission system.

ARTICLE XI
DEFAULT AND REMEDIES

Section 11.1. Seller Event of Default. The following shall constitute events of default on
the part of Seller (“Seller Event of Default”):

(a)  Seller fails to pay or credit any amount due to Buyer under this Agreement
and such failure continues for ten (10) days following receipt of written notice thereof from Buyer.

(b)  Seller becomes subject to a Bankruptcy Proceeding.

(c)  Any representation or warranty made by the Seller herein is false or
misleading in any material respect when made or when deemed made or repeated.

(d)  Seller consolidates or amalgamates with, or merges with or into, or transfers
all or substantially all of its assets to, another entity and, at the time of such consolidation,
amalgamation, merger or transfer, the resulting, surviving or transferee entity (i) fails to assume
all the obligations of the Seller hereunder by operation of Law or pursuant to an agreement
reasonably satisfactory to Buyer, absent Buyer’s consent permitting Seller to retain the
Agreement pursuant to Section 13.2(b) or Section 13.2(c), or (ii) is not at least as creditworthy as
Seller.

(e)  Seller commits a breach of its covenants or obligations under this
Agreement not otherwise excused by Force Majeure, other than a payment default as set forth in
Section 11.1(a), unless:

(1) Seller commences and diligently proceeds to cure such breach upon
delivery of written notice of such breach from Buyer; and
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(11) the breach is cured within ten (10) days of delivery of such written
notice; provided, however, that if (1) such breach is not, by its nature, capable of
being cured within such ten (10) day period, and (2) Seller is diligently and in good
faith proceeding to attempt to cure such breach, Seller shall be allowed such
additional time, which shall in no event exceed an additional twenty (20) days, as
may reasonably be required to cure such breach.

) The occurrence of a Letter of Credit Default where such Letter of Credit
Default is not cured within ten (10) Business Days after its occurrence by Seller providing to
Buyer a valid Qualifying Letter of Credit.

Section 11.2. Buyer Event of Default. The following shall constitute an event of default
on the part of Buyer (“Buyer Event of Default™):

(a)  Buyer fails to pay any amount due to Seller under this Agreement and such
failure continues for ten (10) days following receipt of written notice thereof from Seller, unless
such payment is contested or a right of set-off has been claimed by Buyer.

(b)  Buyer becomes subject to a Bankruptcy Proceeding.

(c)  Any representation or warranty made by Buyer is false or misleading in any
material respect when made or when deemed made or repeated.

(d)  Buyer consolidates or amalgamates with, or merges with or into, or transfers
all or substantially all of its assets to, another entity and, at the time of such consolidation,
amalgamation, merger or transfer, the resulting, surviving or transferee entity (i) fails to assume
all the obligations of Buyer under this Agreement by operation of Law or pursuant to an
agreement reasonably satisfactory to the Seller, or (ii) is not at least as creditworthy as Buyer.

(e) Buyer commits a breach of its obligations under this Agreement not
otherwise excused by Force Majeure, other than a payment default as set forth in Section 11.2(a),
unless:

(1) Buyer commences and diligently proceeds to cure such breach upon
delivery of written notice of such breach from Seller; and

(i)  the breach is cured within ten (10) days of delivery of such written
notice; provided, however, that if (1) such breach is not, by its nature, capable of
being cured within such ten (10) day period, and (2) Buyer is diligently and in good
faith proceeding to attempt to cure such breach, Buyer shall be allowed such
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additional time, which shall in no event exceed an additional twenty (20) days, as
may reasonably be required to cure such breach.

) The occurrence of a Letter of Credit Default where such Letter of Credit
Default is not cured within ten (10) Business Days after its occurrence by Buyer providing to
Seller a valid Qualifying Letter of Credit.

Section 11.3. Procedure and Remedies.

(a) Upon the occurrence and during the continuance of a Seller Event of
Default, Buyer shall have the right, in its sole and absolute discretion, to do any or all of the
following: (i) terminate this Agreement effective upon the provision of written notice to Seller
(or upon such later date as may be specified in such notice); (ii) suspend performance during the
notice period specified in the notice; and/or (iii) pursue any and all other remedies available at
Law or in equity, subject to the dispute resolution procedures set forth in ARTICLE XV and the
other limitations set forth in this Agreement. Provided, however, that in the case of a Seller Event
of Default, Buyer shall provide the Lenders (if any) with notice of such Seller Event of Default
simultaneously with the notice provided to Seller. The Lenders shall have the right (but not the
obligation) for a period not to exceed fifteen (15) days beyond the applicable cure period specified
in Section 11.1 to cure the Seller Event of Default, and this Agreement may not be terminated
prior to the expiration of such additional cure period.

(b)  Upon the occurrence and during the continuance of a Buyer Event of
Default, Seller shall have the right, in its sole and absolute discretion, to do any or all of the
following: (i) terminate this Agreement, effective upon the provision of at least thirty (30) days’
written notice to Buyer; (ii) if (and only if) the Buyer Event of Default occurs under Section
11.2(a), suspend performance during such notice period; and/or (iii) pursue any and all other
remedies against Buyer available at Law or in equity, subject to the dispute resolution procedures
set forth in ARTICLE XV and the other limitations set forth in this Agreement.

Section 11.4. Rights of Specific Performance. In addition to the remedies specified
hereunder, upon the occurrence of a Seller Event of Default or a Buyer Event of Default, which
does not arise from the failure to make a payment of money hereunder, the non-defaulting Party
shall have a right to obtain equitable relief, including specific performance of the defaulting Party’s
obligations hereunder.
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ARTICLE XII

INDEMNIFICATION

Section 12.1. Indemnity by Seller. Subject to the terms and conditions set forth in this
ARTICLE XII and except to the extent caused by the fraud, gross negligence or the willful
misconduct or willful breach of the obligation(s) under this Agreement of any Indemnitee, Seller
shall indemnify and hold Buyer and its Affiliates, members, directors, officers, attorneys,
employees, subcontractors, agents and assigns harmless for, from and against any and all Third
Party Claims, including reasonable attorneys’ fees and costs of investigation, litigation, settlement
and judgment (collectively “Losses”), which any of them may sustain or suffer as a result of the
nonperformance or breach of any covenant or agreement made or undertaken by Seller in this
Agreement.

Section 12.2. Indemnity by Buyer. Subject to the terms and conditions set forth in this
ARTICLE XII and except to the extent caused by the fraud, gross negligence or the willful
misconduct or willful breach of the obligation(s) under this Agreement of any Indemnitee, Buyer
shall indemnify and hold Seller and its Affiliates, members, directors, officers, attorneys,
employees, subcontractors, agents and assigns harmless for, from and against any and all Losses
which any of them may sustain or suffer as a result of the nonperformance or breach of any
covenant or agreement made or undertaken by Buyer in this Agreement. Further Qualifications
Respecting Indemnification.

Section 12.3. Further Qualifications Respecting Indemnification. The right of a Person
listed as being entitled to indemnification in Section 12.1 or Section 12.2 (an “Indemnitee’) to be
indemnified hereunder shall be subject to the following further qualifications:

(@ Upon receipt of notice of any demand, assertion, claim, action or
proceeding, judicial, governmental or otherwise, from any third party (such third party actions
being collectively referred to herein as “Third Party Claims”), the Indemnitee shall give written
notice thereof to the indemnifying Party (the “Indemnitor”) as soon as reasonably practicable, but
not later than thirty (30) days after the date the Indemnitee obtains actual knowledge of the Third
Party Claim;

(b)  In computing Losses, such amounts shall be computed net of any related
recoveries to which the Indemnitee is entitled under insurance policies, or other related payments
received from third parties, and net of any tax benefits actually received by the Indemnitee or for
which it is eligible, taking into account the income tax treatment of such indemnification; and

(¢)  The Indemnitee shall use commercially reasonable efforts to mitigate all
Losses for which indemnification may be available hereunder, including availing itself of any
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defenses, limitations, rights of contribution, claims against third parties and other rights at Law
or equity. The Indemnitee’s commercially reasonable efforts shall include the reasonable
expenditure of money to mitigate or otherwise reduce or eliminate any Loss for which
indemnification would otherwise be due, such expenditures being included in indemnified Losses
hereunder.

Section 12.4. Procedures Respecting Third Party Claims. In notifying the Indemnitor of
any Third Party Claim (the “Claim Notice”), the Indemnitee shall provide the Indemnitor with a
copy of such Third Party Claim or other documents received and shall otherwise make available
to the Indemnitor all relevant information material to the defense of such claim and within the
Indemnitee’s possession. The Indemnitor shall have the right, by written notice given to the
Indemnitee within fifteen (15) days after the date of the Claim Notice, to assume and control the
defense of the Third Party Claim that is the subject of such Claim Notice, including the
employment of counsel selected by the Indemnitor after consultation with the Indemnitee, and the
Indemnitor shall pay all expenses of, and the Indemnitee shall cooperate fully with the Indemnitor
in connection with, the conduct of such defense. The Indemnitee shall have the right to employ
separate counsel in any such proceeding and to participate in (but not control) the defense of such
Third Party Claim, but the fees and expenses of such counsel shall be borne by the Indemnitee
unless the Indemnitor shall otherwise agree in writing; provided, however, if the named parties to
any such proceeding (including any impleaded parties) include both the Indemnitee and the
Indemnitor, the Indemnitor requires that the same counsel represent both the Indemnitee and the
Indemnitor, and representation of both Parties by the same counsel would be inappropriate due to
actual or potential differing interests between them, then the Indemnitee shall have the right to
retain its own counsel at the cost and expense of the Indemnitor. If the Indemnitor shall have failed
to assume the defense of any Third Party Claim in accordance with the provisions of this Section
12.4, then, as among the Parties, the Indemnitee shall have the absolute right to control the defense
of such Third Party Claim, and, if and when it is finally determined that the Indemnitee is entitled
to indemnification from the Indemnitor hereunder, the fees and expenses of the Indemnitee’s
counsel shall be borne by the Indemnitor; provided that the Indemnitor shall be entitled, at its
expense, to participate in (but not control) such defense. The Indemnitor shall have the right to
settle or compromise any such Third Party Claim for which it is providing indemnity so long as
such settlement does not impose any obligations on the Indemnitee (except with respect to (a)
obligations to pay money (which amounts, if payable by the Indemnitee, shall constitute Losses)
and (b) providing releases of the third party). The Indemnitor shall be liable for any settlement
effected by the Indemnitee without the Indemnitor’s consent only if the Indemnitee has assumed
the defense because the Indemnitor has failed or refused to do so.
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ARTICLE XIII

ASSIGNMENT

Section 13.1. Assignment by Buyer.

(a)  Buyer may, with prompt notice to but without the need for consent of Seller,
assign all of its rights and obligations hereunder to any entity that (i) acquires all or substantially
all of Buyer’s business and/or assumes Buyer’s obligations to provide service to those members
of Buyer that purchase wholesale requirements service, (ii) is of at least equal creditworthiness
(or provides acceptable credit support as provided in Section 9.2(a)), and (ii1) assumes, in writing,
all of Buyer’s obligations hereunder, which assumption shall be materially in the form attached
as Exhibit D hereto or otherwise in form and substance reasonably acceptable to Seller.

(b)  Unless Seller consents, in writing, to Buyer retaining this Agreement, if
Buyer transfers all or substantially all of its business to another party, Buyer shall assign all of its
rights and obligations hereunder to the entity that acquires such business.

Section 13.2. Assignment by Seller.

(a)  Seller may, with prompt prior notice to, but without the need for consent of
Buyer, assign, transfer, pledge or otherwise dispose of its rights and interest under this Agreement
to one or more Lenders solely as collateral for the purposes of financing.

(b)  If Seller transfers all or substantially all of its business (including the
Facility) to another Person that is of at least equal creditworthiness (or provides acceptable credit
support as provided in Section 9.2(b)), then unless Buyer consents in writing to Seller retaining
this Agreement (which consent may be denied by Buyer in its sole discretion), Seller shall, with
prompt prior notice to but without the need for consent of Buyer, assign this Agreement and all
of Seller’s rights and interest hereunder to the Person to which Seller’s business is being
transferred, or to an Affiliate of the Person to which Seller’s business is being transferred, and
shall require such Assignee to meet all of the Assignment Conditions set forth in Section 13.5.

(¢)  If Seller transfers the Facility (but not all or substantially all of Seller’s
business) to another Person that is of at least equal creditworthiness (or provides acceptable credit
support as provided in Section 9.2(b)), then unless Buyer consents in writing to Seller retaining
this Agreement (which consent may be denied by Buyer in its sole discretion), Seller shall, with
prompt prior notice to but without the need for consent of Buyer, assign this Agreement and all
of Seller’s rights and interest hereunder to the Person to which the Facility is being transferred,
or to an Affiliate of the Person to which the Facility is being transferred, and shall require such
Assignee to meet all of the Assignment Conditions set forth in Section 13.5.
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(d)  Ifthe Seller under this Agreement is an Affiliate of the Person that owns the
Facility as a result of an assignment pursuant to Section 13.2(b), Section 13.2(c), this Section
13.2(d) or Section 13.3, then if a proposed transaction or other disposition would result in the
Seller and the owner of the Facility no longer being Affiliates, then unless Buyer consents in
writing to the Seller retaining this Agreement (which consent may be denied by Buyer in its sole
discretion), Seller shall, with prompt prior notice to but without the need for consent of Buyer,
assign this Agreement and all of Seller’s rights and interest hereunder to the Person who owns
the Facility, or to an Affiliate of the Person who owns the Facility, and shall require such Assignee
to meet all of the Assignment Conditions set forth in Section 13.5.

Section 13.3. Other Assignments. Except as provided in Section 13.1 and Section 13.2,
any proposed assignment by Buyer shall require the prior written consent of Seller, and any
proposed assignment by Seller shall require the prior written consent of Buyer. In each case,
consent shall not be unreasonably withheld, conditioned or delayed; provided, however, that it
shall be reasonable for Buyer to require as condition(s) to its consent to an assignment of this
Agreement to a Person by Seller that such Person has creditworthiness, as reasonably determined
by Buyer, at least equal to Seller’s (or to require that such Person provide acceptable credit support
as provided in Section 9.2(b)), and/or that the Person either will own the Facility or have sufficient
rights to the capacity and output of the Facility and other information and rights with respect to
the Facility to permit the Person to perform all obligations of Seller hereunder on and after the date
of the assignment of this Agreement by Seller to the Person.

Section 13.4. Notice. Irrespective of whether consent is required, notice of any proposed
assignment shall be given to the other Party at least sixty (60) days prior to the date of the
assignment. Any purported or attempted assignment made without complying with the
requirements of this ARTICLE XIII, including the requirement that the Assignee meet all of the
Assignment Conditions set forth in Section 13.5, shall be null and void.

Section 13.5. Additional Conditions for Assignments. A Party’s obligation to recognize
or perform for any Person claiming or otherwise holding rights in or under this Agreement by
outright assignment or other exercise of rights pursuant to a collateral assignment, pledge of or
grant of security interest in this Agreement permitted by this Agreement (an “Assignee”) shall be
subject to such Assignee (i) establishing that it satisfies the qualifications set forth in Section 13.1
or Section 13.2 as applicable (unless the assignment was expressly consented to pursuant to
Section 13.3); (i1) having cured all existing events of default of the assigning Party under this
Agreement; and (iii) having executed and delivered to the non-assigning Party an assignment and
assumption agreement materially in the form attached as Exhibit D hereto (or such other form as
may be acceptable to the non-assigning Party), whereby the Assignee assumes and agrees to satisfy
all conditions and pay and perform all obligations in favor of the non-assigning Party then existing
and/or thereafter arising under this Agreement (the “Assignment Conditions™). Any attempted
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assignment, whether outright, by way of foreclosure or exercise of any rights pursuant to a
collateral assignment, pledge or grant of security interest in this Agreement or any related rights
or otherwise, which is not in compliance with the terms of this Agreement shall be voidable and
ineffective, at the election of the non-assigning Party.

Section 13.6. Effect of Assignment on Party Status. No assignment shall relieve the
assignor of its obligations hereunder in the event the assignee fails to perform, unless the other
Party agrees, in writing, in advance to waive the assignor’s continuing obligations pursuant to this
Agreement. If (i) an assignment occurs in accordance with the terms of this ARTICLE XIII other
than Section 13.2(a), (i1) the assignee’s creditworthiness and ability to perform this Agreement are
at least equal to that of the assignor, and (iii) the assignee expressly agrees, in writing, to assume
all of the assignor’s rights and obligations so assigned materially in the form attached as Exhibit
D hereto or in some other form acceptable to the non-assigning Party, the non-assigning Party shall
release the assignor from any further liability in respect of the rights and obligations so assigned.

ARTICLE XIV

FORCE MAJEURE

Section 14.1. Force Majeure. The term “Force Majeure” shall mean causes beyond the
reasonable control of, and not resulting from the fault or negligence (including failure to comply
with Prudent Utility Practices) of, the Party claiming Force Majeure, including, but not limited to,
acts of God; earthquake; storm; fire; lightning; epidemic; war (declared or undeclared); riot,
terrorism or civil disturbance; or sabotage.

Section 14.2. Exclusions from Definition of Force Majeure. Notwithstanding anything in
the Agreement to the contrary, “Force Majeure” shall not mean:

(@) Inclement weather affecting construction, start-up, or operation of the
Facility or related facilities that does not otherwise meet the definition of “Force Majeure.”

(b)  Changes in market conditions or governmental action that affect Buyer or
Seller, as applicable, the cost of Seller’s supply of Energy from the Facility, or the ability of Buyer
to obtain energy at a rate lower than the Guaranteed Price.

(¢)  Unavailability of sunlight.

(d)  Unavailability of equipment, repairs or spare parts for the Facility, except
to the extent due to a qualifying event of Force Majeure.

31

19 Jo 9¢ 8bed - 3-€-220zZ-AN - OSdOS - INd 8€:¢ ZZ Alenigad 220z - ONISSIO0Hd HO4 d31d300V



June 19, 2020
(for Solar PV Projects w/o energy storage)

Confidential and Proprietary

(e)  Inability to obtain, maintain or renew any Permit or any undue delay in
obtaining, maintaining, or renewing any Permit, in either case, due to Seller’s failure to diligently
pursue obtaining, maintaining or renewing such Permit.

(f)  Scheduled maintenance on any distribution or transmission system the
availability of which is needed for the delivery of Energy from the Facility;

(g)  Litigation or administrative or judicial action pertaining to the Agreement,
the Facility, the Facility site, the acquisition, maintenance or renewal of financing or any Permits,
or the design, construction, maintenance or operation of the Facility that are (i) the result of the
actions or omissions of either Buyer or Seller, or (i1) instituted by the Buyer or Seller.

(h)  Changes in market conditions that affect the cost of or demand for power.
(1) Change in Law.

()  Any lack of profitability to a Party or other financial consideration of a
Party.

Section 14.3. Effect on Performance.

(a)  If a Party is rendered wholly or partly unable to perform its obligations
under this Agreement because of Force Majeure, that Party shall be excused from whatever
performance it is unable to perform due to the Force Majeure to the extent so affected, provided
that:

(1) the Party affected by such Force Majeure, as soon as reasonably
practicable after the commencement of such effect, gives the other Party prompt
oral notice, followed by a written notice within forty-eight (48) hours after such
oral notice, fully describing the particulars of the occurrence;

(11) the suspension of performance is of no greater scope and of no
longer duration than is required by the Force Majeure;

(ii1))  the Party whose performance is affected by such Force Majeure uses
its commercially reasonable efforts to overcome and remedy its inability to perform
as soon as possible; and

(iv)  the event of Force Majeure must not have been caused by or
contributed to by any negligent or intentional act, error or omission of the affected
Party or any of its Affiliates, and must not be caused by or contributed to by any
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failure to comply with any Law by the affected Party or any of its Affiliates, or by
any breach or default of this Agreement by the affected Party or any of its Affiliates.

(b)  Notwithstanding anything in this ARTICLE XIV to the contrary, no
payment obligation arising under this Agreement prior to the date of an event of Force Majeure
shall be excused by such event of Force Majeure.

ARTICLE XV

DISPUTE RESOLUTION

Section 15.1. Attempts to Resolve Dispute. Any controversy between Seller and Buyer,
arising out of or relating to this Agreement, or any breach hereof or default hereunder may be
submitted to binding arbitration upon written agreement of the Parties, or otherwise may be
resolved in a court of competent jurisdiction as specified in Section 18.3; provided, however, that
neither Party shall seek to arbitrate or litigate a controversy between the Parties without the Party’s
appropriate senior executive first attempting, in good faith, to resolve the dispute with the
appropriate senior executive of the other Party. Such appropriate senior executives shall decide,
within ten (10) Business Days of a written notice of the dispute, the negotiation period during
which they will attempt to resolve the dispute before a Party may initiate arbitration or litigation.
If such appropriate senior executives fail, for any reason, to agree upon a negotiation period during
which they will attempt to resolve the controversy, then the negotiation period shall end forty-five
(45) days after the written notice of dispute.

Section 15.2. Jurisdiction. Except for matters within the exclusive jurisdiction of the
FERC, each of the Parties irrevocably waives, to the fullest extent permitted by Law, any objection
it may now or hereafter have to the exclusive jurisdiction of the courts as specified in Section 18.3
or the laying of the venue of any such proceeding brought as specified in such a court and any
claim that any such proceeding brought in such a court has been brought in an inconvenient forum.
Each of the Parties hereby consents to service of process by registered mail at its address set forth
herein and agrees that its submission to jurisdiction and its consent to service of process by mail
is made for the express benefit of the other Party.

Section 15.3. Voluntary Binding Arbitration. Following failure of negotiations pursuant
to Section 15.1, the Parties agree to binding arbitration of a dispute, the following procedures will
be used (absent agreement of the Parties to different procedures):

(a)  The dispute shall be finally settled by binding arbitration before a panel of
three arbitrators in accordance with the Commercial Arbitration Rules of the American
Arbitration Association (“AAA”) then in effect, except as modified herein. The Party seeking
relief from the other Party shall prepare and submit a request for arbitration (the “Demand”),
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which will include statements of the facts and circumstances surrounding the dispute, the legal
obligation breached by the other Party, the amount in controversy and the requested relief. The
Demand shall be accompanied by all relevant supporting documents.

(b)  Arbitration shall be held in the State of South Carolina. The arbitration shall
be governed by the United States Arbitration Act, 9 U.S.C. §§ 1 et seq.

(c)  Each Party shall select one arbitrator within ten (10) days of the receipt of
the Demand, or if a Party fails to make such selection within ten (10) days from the receipt of the
Demand, the AAA shall make such appointment upon the written request of the other Party. The
two arbitrators thus appointed shall select the third arbitrator, who shall act as the chairman of the
panel. If the two arbitrators fail to agree on a third arbitrator within thirty (30) days of the
selection of the second arbitrator, the AAA shall make such appointment. Neither the Parties nor
the Party-appointed arbitrators shall be limited to selecting arbitrators named on any list of
arbitrators provided by AAA. All arbitrators shall be knowledgeable in the subject area of the
dispute and recently active by employment or otherwise in the subject area of the dispute.

(d)  The award shall be in writing (stating the award and the reasons therefor)
and shall be final and binding upon the Parties, and shall be the sole and exclusive remedy
regarding any claims, counterclaims, issues, or accountings presented to the arbitration panel.
The arbitration panel shall be authorized in its discretion to grant pre-award and post-award
interest at commercial rates. Judgment upon any award may be entered in any court having
jurisdiction as specified in Section 18.3.

(e)  This Agreement and the rights and obligations of the Parties shall remain in
full force and effect pending the award in any arbitration proceeding hereunder.

(f)  Unless otherwise ordered by the arbitrators, each Party shall bear its own
costs and fees, including attorneys’ fees and expenses. The Parties expressly agree that the
arbitrators shall have no power to consider or award any form of damages barred by Section 18.1,
or any other multiple or enhanced damages, whether statutory or common law.

(g)  Each Party understands that, to the extent it agrees to arbitration pursuant to
this Section, it will not be able to bring a lawsuit concerning the affected dispute, except as
necessary to enforce this Section 15.3 or an arbitration award.

Section 15.4. Binding Arbitration for Certain Disputes. If the dispute is not within the
exclusive jurisdiction of the FERC, either Party may require that the dispute be resolved by binding
arbitration, which shall generally follow the procedures specified in Section 15.3, except as
follows. Each Party shall submit to the arbitrators and exchange with each other thirty (30) days
in advance of the hearing its proposed contractual provisions (a “Proposal”) together with its
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arguments and other materials to support its Proposal; (i1) a Party may modify its Proposal (a
“Modification”) and any Modification and support therefor shall be submitted to the arbitrators
and to the opposing Party no later than ten (10) days before the arbitration hearing; (iii) the
arbitrators shall only consider the most recent Modification submitted by a Party, and shall not
consider any previous Proposal or Modification submitted by a Party; and (iv) in reaching their
decision, the arbitrators shall be limited to selecting only one or the other of the Proposals (or
Modifications, if applicable) submitted by the Parties.

ARTICLE XVI
REPRESENTATIONS AND WARRANTIES

Section 16.1. Mutual Representations. Each Party represents and warrants to the other
Party that, as of the Effective Date:

(a) it is duly organized, validly existing and in good standing under the Laws
of the jurisdiction of its organization or incorporation;

(b) it has the power to execute and deliver this Agreement and to perform its
obligations under this Agreement and has taken all necessary corporate, company, partnership,
governmental and/or other actions to authorize such execution and delivery and performance of
such obligations;

(¢) 1its execution and delivery of this Agreement and its performance of its
obligations under this Agreement do not violate or conflict with any Law applicable to it; with
any provision of its charter or bylaws (or comparable constituent documents); with any order or
judgment of any court or other agency of government applicable to it or any of its assets; or with
any contractual restriction binding on or affecting it or any of its assets;

(d)  except as otherwise permitted herein, it has neither initiated nor received
written notice of any action, proceeding or investigation pending, nor to its knowledge is any such
action, proceeding or investigation threatened (or any basis therefor known to it) that questions
the validity of this Agreement, or that would materially or adversely affect its rights or obligations
as a Party;

(e)  all authorizations of and exemptions, actions or approvals by, and all notices
to or filings with, any governmental authority, including Permits, that are required to have been
obtained or made by it at the time this representation is made with respect to this Agreement have
been obtained or made and are in full force and effect, and all conditions of any such
authorizations, exemptions, actions or approvals have been complied with;

35

19 J0 0% 8bed - 3-€-2202-AN - OSdOS - INd 8€:¢ ZZ Alenigad 220z - ONISSIO0Hd HO4 d31d4300V



June 19, 2020
(for Solar PV Projects w/o energy storage)

Confidential and Proprietary

(f)  this Agreement constitutes the Party’s legal, valid and binding obligation,
enforceable against it in accordance with its terms (subject to applicable bankruptcy,
reorganization, insolvency, moratorium or similar Laws affecting creditors’ rights generally and
subject, as to enforceability, to equitable principles of general application, regardless of whether
enforcement is sought in a proceeding in equity or at Law); and

(g) no event of default attributable to it has occurred and is continuing and no
such event or circumstance would occur as a result of its entering into or performing its
obligations under this Agreement.

Section 16.2. Buyer Additional Representations. Buyer represents, warrants and agrees to
and with Seller that except as otherwise provided herein, with respect to its contractual obligations
hereunder and performance thereof, it will not claim immunity on the grounds of its status as a
municipality or municipal entity under Law or similar grounds with respect to itself or its revenues
or assets from (i) suit, (ii) jurisdiction of court (including a court located outside the jurisdiction
of its organization), (iii) relief by way of injunction, order for specific performance or recovery of
property, (iv) attachment of assets, or (v) execution or enforcement of any judgment.

Section 16.3. Seller Additional Representations. Seller represents, warrants and agrees to
and with Buyer that Seller has not committed and will not commit to any Person other than Buyer
for any portion of the Contract Term any portion of the Contract Peak Output Capability to which
Buyer is entitled hereunder.

Section 16.4. Exclusivity of Seller Representations. The representations and warranties
made by Seller in this Agreement are in lieu of and are exclusive of all other representations and
warranties, including any implied warranties of merchantability, suitability or fitness for any
particular purpose or any other implied warranty. Seller hereby disclaims any such other or
implied representations or warranties, notwithstanding the delivery or disclosure to Buyer or its
directors, officers, employees, agents or representatives of any documentation or other
information.

ARTICLE XVII

NOTICES

Except as otherwise specified in this Agreement, any notice, request, demand, statement or
other communication provided for in this Agreement shall be in writing and shall be sufficiently
given upon delivery thereof if (a) delivered by overnight mail, overnight courier or hand delivered
against written receipt, (b) transmitted and received by electronic transmission and confirmed by
hard copy delivered by one of the methods specified in part (a), or (c) delivery by one of the
specified methods is refused by the receiving Party; and in all cases addressed as set forth in
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Exhibit E or to such other address as may be designated by a Party from time to time by notice to
the other Party in accordance with this ARTICLE XVIL

ARTICLE XVIII

MISCELLANEOUS

Section 18.1. No Consequential Damages. Except to the extent (i) awarded to a third
party as a result of a Third Party Claim or (i1) arising out of fraud or criminal conduct, in the event
of a Party’s breach of this Agreement, such Party shall be liable hereunder solely for direct and
actual damages and under no circumstances shall a Party be liable hereunder for any consequential
(including, but not limited to, lost profits and business interruption), incidental, special, punitive,
exemplary, indirect or other similar damages.

Section 18.2. Entire Agreement. This Agreement, including the exhibits hereto, and any
amendments hereof, contain the complete agreement among the Parties with respect to the matters
contained herein and supersedes all prior communications, negotiations or agreements, whether
written or oral, with respect to the subject matter hereof.

Section 18.3. Governing Law: Venue and Jurisdiction.

(a)  This Agreement shall be governed by, construed, interpreted and applied in
accordance with the Laws of the State of South Carolina, without giving effect to any principle
regarding conflict of laws that would result in the application of the laws of any other jurisdiction.

(b)  The Parties hereby irrevocably submit to the exclusive jurisdiction of the
United States District Court for the District of South Carolina (or, if that court refuses jurisdiction,
in the in the Court of Common Pleas for the Ninth Judicial District of South Carolina for the
purposes of any cause of action arising out of or based upon this Agreement or relating to the
subject matter hereof that is not subject to the exclusive jurisdiction of the FERC, or for the
enforcement of any arbitration award hereunder.

Section 18.4. Non-Waiver. No delay or failure by a Party to exercise any of its rights,
powers or remedies under this Agreement following any breach or default by the other Party shall
be construed to be a waiver of any such breach or default, or any acquiescence therein, or of or in
any similar breach or default thereafter occurring, nor shall any waiver of any single breach or
default be deemed a waiver of any other breach or default theretofore or thereafter occurring. Any
waiver, permit, consent or approval of any kind on the part of a Party of any breach or default, or
any waiver on the part of a Party of any provision or condition of this Agreement, shall be effective
only if specifically set forth in a writing signed by the waiving or consenting Party (except as
otherwise expressly provided in this Agreement).
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Section 18.5. Severability. If an arbitration panel, court or regulatory agency having
jurisdiction over the Parties or over this Agreement determines that any of the provisions of this
Agreement, or any part thereof, is invalid, void, illegal or unenforceable, the remainder of this
Agreement, or the application of such provision to Persons or circumstances other than those as to
which it is held invalid, will nevertheless remain in full force and effect so long as the economic
or legal substance of the transactions contemplated is not affected in any manner materially adverse
to either Party. Upon any such determination of invalidity, the Parties shall, within ten (10) days
of such determination, commence to negotiate in good faith new provisions to restore this
Agreement as nearly as possible to its original intent and effect.

Section 18.6. Interpretation; Headings; Presumption. In this Agreement, unless a
different intention clearly appears:all pronouns and any variations thereof refer to the masculine,
feminine or neuter, singular or plural, as the context may require;

99 6y

(11) unless otherwise expressly provided, the words “include,” “includes” and
“including” do not limit the preceding words or terms and shall be deemed to be followed by the
words “without limitation;”

(1i1) the headings herein are for convenience and reference purposes only and
shall in no way affect the meaning or interpretation of the provisions of this Agreement;

(iv) reference to any Section or Exhibit means such Section of this Agreement
or such Exhibit to this Agreement, as the case may be, and references in any Section or definition
to any clause or paragraph means such clause or paragraph of such Section or definition;

(v) “hereunder”, “hereof”, “hereto” and words of similar import shall be
deemed references to this Agreement as a whole and not to any particular Section or other
provision hereof;

(vi) all terms defined and/or used in this Agreement shall be interpreted
without regard for how such terms may be defined and/or used in other agreements between the
Parties and/or their Affiliates; and

(vii) the Parties have jointly participated in the drafting of this Agreement and
have had the opportunity to engage counsel of their own choosing in connection therewith. Any
rule of construction or interpretation requiring this Agreement to be construed or interpreted for
or against any Party shall not apply to the construction or interpretation hereof.

Section 18.8. No Partnership or Joint Venture. This Agreement does not establish and
should not be construed as establishing any partnership or joint venture by and between the Parties,
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and neither of the Parties shall have any duties, obligations or liabilities arising under such a
relationship.

Section 18.9. Confidentiality.

(a)  Without prior written consent, which shall not be unreasonably withheld or
delayed, neither Party shall disclose the terms of this Agreement or information received by a
Party from the other Party pursuant to this Agreement that is expressly identified as
“Confidential” to a third party (other than such Party’s and its employees, officers, directors,
members, partners, Lenders, counsel, accountants, financial advisors or consultants) except in
order to comply with any Applicable Law; provided, however, that, except in connection with
disclosures required under applicable public records Laws, each Party shall notify the other Party
of any proceeding of which it is aware that may result in such disclosure, and the Party subject to
such proceeding shall use commercially reasonable efforts to prevent or limit the disclosure;
provided, further, that such Party shall not be required to seek a protective or other similar order
to comply with its obligations under this Section 18.8(a).

(b)  The Parties shall be entitled to all remedies available at Law or in equity to
enforce, or seek relief in connection with, the confidentiality obligations set forth in this Section
18.8; provided, however, that all monetary damages shall be limited to actual direct damages and
shall not include consequential damages.

Section 18.10. No Third-Party Benefits. This Agreement shall not impart any rights
enforceable by any third party (other than permitted successors or assignees bound by this
Agreement). Nothing in this Agreement, express or implied, shall be construed to create any
interest, beneficial or otherwise, for any third party.

Section 18.11. Amendment. Other than as expressly provided for herein, this Agreement
may not be amended or modified except by a written instrument signed by Seller and Buyer.

Section 18.12. Further Assurances. The Parties agree to reasonably cooperate with each
other in the implementation and performance of the Agreement. In this regard, Buyer
acknowledges that Seller may elect to finance the Facility, and that Lenders may request Buyer’s
consent to and execution of certain documents. Buyer agrees to consider all such requests,
reasonably and in good faith, provided that Seller shall bear Buyer’s out-of-pocket costs of
accommodating any such requests. Such duty to cooperate shall not require either Party to act in
a manner inconsistent with its rights under the Agreement; without limitation, Buyer shall have no
obligation to agree to any documents requested by Lenders that would diminish Buyer’s rights or
increase Buyer’s obligations hereunder in any respect.
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Section 18.13. Counterparts; Electronic Copies. This Agreement may be executed in any
number of counterparts, each of which will be deemed an original, but all of which together will
constitute one and the same instrument. Any electronic copies hereof or signature hereon shall,
for all purposes, be deemed originals.

Section 18.14. Expenses. Each Party shall pay its own costs and expenses, including the
fees and expenses of its agents, representatives, advisors, counsel and accountants, necessary for
the negotiation, preparation, execution and delivery of this Agreement.

Section 18.15. Public Statements. Neither Party shall issue, or permit any agent, member
or affiliate of such Party to issue, any press releases or otherwise make any public statements with
respect to this Agreement or the transactions contemplated hereby, except (a) when such release
or statement is deemed in good faith by the releasing Party to be required by Applicable Law
(including without limitation any public records and/or public meeting Laws applicable to Buyer)
or (b) with the prior consent of the other Party, which shall not be unreasonably conditioned or
delayed. In each case to which the exception in part (b) applies, the releasing Party shall provide
a copy of such proposed release or statement to the other Party at least two (2) Business Days
before releasing it to the public and incorporate any reasonable changes which are suggested by
the non-releasing Party prior to issuing the release or making the statement.

[Signatures appear on next page]
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed
as of the date first above written.

SELLER ENTITY NAME
By:

Name:
Title:

SOUTH CAROLINA PUBLIC SERVICE AUTHORITY

By:
Name:
Title:
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Exhibit A
INSURANCE COVERAGE
Seller’s Required Insurance
1. Required Insurance Policies and Coverages. During the Term, Seller shall procure,

pay premiums for and maintain in full force and effect the insurance coverage described
below. Seller shall include an endorsement in the following policies to include a waiver
of subrogation in favor of the Buyer and, with respect to the policies described in
Subsections 1(b) to 1(d) below, listing Buyer as additional insured. Seller may combine
primary and excess policies to satisfy the coverage and amount of insurance required by
this Section 1 at Seller’s discretion.

(a) Worker’s compensation insurance with statutory limits as required by the
laws of the state in which the Facility is located, and employer’s liability insurance
with minimum limits of $1,000,000 or as established by state or federal Law, if
applicable. This insurance shall include all applicable maritime coverage as
required by law.

(b) Commercial general and umbrella/excess liability insurance, including
coverage for (i) premises/operations, (ii) independent contractor, (iii) products and
completed operations, (iv) broad form contractual liability, (v) broad form property
damage, (vi) explosion, collapse and underground damage exclusion deletion, and
(vii) personal injury, all with limits of not less than $10,000,000 each occurrence
and in the aggregate.

(©) Business auto liability insurance, covering all vehicles and automobiles
whether owned, leased, or rented when used by Seller in connection with
performance of this Agreement and including commercially reasonable coverage
for each accident of bodily injury and property damage.

(d) All Risk Property Coverage and Boiler and Machinery Coverage, and All
Risk Builder’s Risk Insurance during construction, against damage to the Facility
during the Term, in an amount not less than the full replacement cost of the Facility,
with commercially reasonable sublimits, and subject to a deductible not to exceed
$500,000. Expediting expense coverage in an amount of not less than five percent
(5%) of the loss to the Facility must also be provided.

2. Insurance Certificates. On the Effective Date, and thereafter from time to time at
the request of Buyer, Seller shall cause its insurance carrier(s), each having a rating of A
minus or better from the A.M. Best Company, to furnish certificates of insurance to Buyer
evidencing the existence of the coverage required pursuant to Section 1. Such certificates
shall provide that Buyer be given thirty (30) days prior written notice by the insurer, or its
authorized representative, of any cancellation and ten (10) days’ prior written notice due
to cancellation for non-payment of premiums for any required coverage provided by such
insurer as evidenced by the certificates. In addition, Seller agrees to provide Notice to

A-1
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Buyer of any material change in the insurance coverage or policies required hereby. Seller
shall provide renewal certificates to Buyer no later than thirty (30) days prior to expiration
of any policy required under Section 1.

3. Coverage For Full Term. All required coverage shall remain in full force and effect
during the Term. Seller’s liability under this Agreement shall not be limited to or by the
insurance coverage required by this Agreement.

4. Application of Proceeds. Seller shall apply any insurance proceeds to
reconstruction of the Facility following a casualty.

A-2
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Exhibit B
FORM OF SELLER GUARANTY
GUARANTY

GUARANTY, dated as of [ ], by ,a
corporation, (“Guarantor”), in favor of South Carolina Public Service Authority
(“Counterparty”).

1. Guaranty. To induce Counterparty to enter into that certain Renewable Power
Purchase Agreement (the “Agreement’) dated as of [ , 2020] between Seller Name

(“Affiliate”) and South Carolina Public Service Authority, Guarantor unconditionally and
absolutely guarantees to Counterparty and its successors, endorsees and assigns the prompt
payment when due, subject to any applicable grace period, of all present and future payment
obligations of Affiliate under the Agreement (the “Obligations”). In addition to the aggregate
liability of the Affiliate, this Guaranty guarantees payment of interest accruing on the guaranteed
indebtedness, and fees, charges and costs of collecting the guaranteed indebtedness, including
reasonable attorneys' fees, without specifying the amount of the interest, fees, charges and costs.

2. Nature of Guaranty. Guarantor’s obligations hereunder shall not be affected by
the existence, validity, enforceability, perfection, or extent of any collateral therefor or by any
other circumstance relating to the Obligations that might otherwise constitute a legal or equitable
discharge of or defense to Guarantor. Guarantor agrees that Counterparty may resort to
Guarantor for payment of any of the Obligations whether or not Counterparty shall have resorted
to any collateral therefor or shall have proceeded against Affiliate or any other obligor
principally or secondarily obligated with respect to any of the Obligations. Counterparty shall
not be obligated to file any claim relating to the Obligations in the event that Affiliate becomes
subject to a bankruptcy, reorganization or similar proceeding, and the failure of Counterparty to
so file shall not affect the Guarantor’s obligations hereunder. If any payment to Counterparty in
respect of the Obligations is rescinded or must otherwise be returned for any reason whatsoever,
Guarantor shall remain liable hereunder to Counterparty with respect to such Obligations as if
such payment had not been made. The liability of Guarantor hereunder shall in no way be affected
by: (a) the release or discharge of Affiliate in any creditors’, receivership, bankruptcy or other
proceedings; (b) the impairment, limitation or modification of liability of Affiliate or the estate of
Affiliate in bankruptcy, or of any remedy for the enforcement of Affiliate’s liability under the
Agreement resulting from the operation of any present or future provision of the Federal
Bankruptcy Code or other statute or from the decision in any court; (c) the rejection or
disaffirmance of the Agreement in any such proceedings; (d) the assignment or transfer of the
Agreement by Affiliate; (e) any disability or other defense of Affiliate; or (f) the cessation from any
cause whatsoever of the liability of Affiliate.

3. Changes in Obligations, Collateral therefor and Agreements Relating

thereto; Waiver of Certain Notices. Guarantor agrees that Counterparty may at any time and
from time to time, either before or after the maturity thereof, without notice to or further consent
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of such Guarantor, extend the time of payment of, exchange or surrender any collateral for, or
renew any of the Obligations, and may also make any agreement with Affiliate or with any other
party to or person liable on any of the Obligations or interested therein, for the extension,
renewal, payment, compromise, discharge or release thereof, in whole or in part, or for any
modification of the terms thereof or of any agreement between Counterparty and Affiliate or any
such other party or person, without in any way impairing or affecting this Guaranty. The
provisions of the Agreement may be changed, modified, amended or waived without the consent
of or notice to Guarantor. This Guaranty shall guarantee the payment of Affiliate’s Obligations
under the Agreement as so changed, modified, amended or waived. Guarantor waives notice of
the acceptance of this Guaranty and of the Obligations, presentment, demand for payment, notice
of non-payment, non-performance, non-observance, default, dishonor and protest, and all other
notices to which Guarantor might otherwise be entitled. Guarantor also waives all rights to
assert or plead at any time any statute of limitations as relating to the Agreement, the obligations
of Guarantor hereunder, and any and all surety defenses or other defenses in the nature thereof.

4. Expenses. Guarantor agrees to pay on demand all fees and out of pocket
expenses (including the reasonable fees and expenses of Counterparty’s counsel) in any way
relating to the enforcement or protection of the rights of Counterparty hereunder; provided, that
Guarantor shall not be liable for any expenses of Counterparty if no payment under this Guaranty
is due.

5. Limitation and Claims; Subordination. Until all the covenants and conditions
in the Agreement on Affiliate’s part to be performed and observed are fully performed and
observed, Guarantor: (a) shall have no right of subrogation, contribution or reimbursement
against Affiliate by reason of any payments or acts of performance by Guarantor in compliance
with the obligations of Guarantor hereunder; and (b) waives any right to enforce any remedy
which Guarantor now or hereafter shall have against Affiliate by reason of any one or more
payments or acts of performance in compliance with the obligations of Guarantor hereunder.

6. No Waiver; Cumulative Rights. No failure on the part of Counterparty to
exercise, and no delay in exercising, any right, remedy or power hereunder shall operate as a
waiver thereof, nor shall any single or partial exercise by Counterparty of any right, remedy or
power hereunder preclude any other or future exercise of any right, remedy or power. Each and
every right, remedy and power hereby granted to Counterparty or allowed it by law or other
agreement shall be cumulative and not exclusive of any other, and may be exercised by
Counterparty at any time or from time to time.

7. Guarantor’s Successors; Assignment. Guarantor’s obligations under this
Guaranty shall be binding on the successors, heirs, and assigns of Guarantor by operation of law
or otherwise (including any receiver or bankruptcy trustee). Neither this Guaranty, nor any
rights, interests or obligations hereunder, may be assigned by Guarantor to any other person
without the prior written consent of Counterparty. In no event shall Guarantor be released by
any assignment or delegation by it of its obligations hereunder. This Guaranty may be assigned
by Counterparty voluntarily or by operation of law without reducing or modifying the liability of
Guarantor hereunder.
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8. Notices. All notices or demands on Guarantor shall be deemed effective when
received or upon refusal to receive, shall be in writing and shall be delivered by hand or by
registered mail, or by facsimile transmission promptly confirmed by registered mail, addressed to
Guarantor at:

Attention:

or to such other address or fax number as Guarantor shall have notified Counterparty in a written
notice delivered to Counterparty.

0. Continuing Guaranty. This Guaranty shall become and remain in full force and
effect and shall be binding on Guarantor, its successors and assigns until all of the Obligations
have been satisfied in full.

10. Governing Law; Jurisdiction and Venue. This Guaranty shall in all respects be
governed by and construed in accordance with the laws of the State of South Carolina, without
regard to principles of conflicts of laws. Each of the parties hereby irrevocably submits,
consents to and requires that the state and federal courts located in the State of South Carolina
shall have sole jurisdiction over any dispute arising under this Guaranty, and the parties hereby
consent to the personal jurisdiction of such courts and to extra-territorial service of process.

11.  Execution in Counterparts. This Guaranty may be executed in counterparts,
each of which when so executed shall be deemed to be an original and all of which taken
together shall constitute one and the same agreement.

12.  Entire Agreement. This Guaranty constitutes the entire agreement and
supersedes all prior agreements and understandings, both written and oral, between Guarantor
and Counterparty with respect to the subject matter hereof. Neither this Guaranty nor any of the
terms hereof may be terminated, amended, supplemented, waived or modified orally, except by
an instrument in writing signed by the party against which the enforcement of this termination,
amendment or supplement, waiver or modification shall be sought.

13. Provisions Severable. The provisions of this Guaranty are independent of and
severable from each other, and no provision shall be affected or rendered invalid or
unenforceable by virtue of the fact that any other provision may be invalid or unenforceable in
whole or in part. If a court of competent jurisdiction determines that any provision of this
Guaranty is invalid or unenforceable as written, such court shall interpret or reform such
provision, to the fullest extent allowed by law, so as to effectuate the intent of the parties as set
forth therein.

14.  Rights Cumulative. All rights, powers and remedies of Counterparty hereunder

shall be cumulative and not alternative, and shall be in addition to all rights, powers and
remedies given to the Counterparty by law. No exercise of, delay in exercising or omission to
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exercise, any rights, powers, remedies and/or discretion by Counterparty shall be deemed a
waiver thereof, and every such right, power, remedy and discretion may be exercised repeatedly.

15.  Waiver of Jury Trial. In the interest of obtaining a speedier and less costly
hearing of any dispute, Guarantor hereby expressly waives trial by jury in any action,
proceeding, counterclaim or crossclaim and any rights to a trial by jury under any statute, rule of
law or public policy in connection with any matter whatsoever arising out of or in any way
relating to this Guaranty or the Agreement. Although such jury waiver is intended to be
self-operative and irrevocable, Guarantor further agrees, if requested, to confirm such waivers in
writing at the time of commencement of any such action, proceeding, counterclaim or
crossclaim.

16. Acknowledgment; Enforceability. Guarantor represents and warrants to
Counterparty that Guarantor has read the Agreement and this Guaranty and understands the
content hereof, and that this Guaranty is enforceable against Guarantor in accordance with its
terms, and that the execution and delivery of this Guaranty does not violate or constitute a breach
of any agreement to which Guarantor is a party.

17. Guarantor’s Representations and Warranties. Guarantor represents
and warrants to Counterparty that, as of the Effective Date:

(a) it is duly organized, validly existing and in good standing under the Laws
of the jurisdiction of its organization or incorporation;

(b) it has the power to execute and deliver this Guaranty and to perform its
obligations under this Guaranty and has taken all necessary corporate, company, partnership,
governmental and/or other actions to authorize such execution and delivery and performance of
such obligations;

(©) its execution and delivery of this Guaranty and its performance of its
obligations under this Guaranty do not violate or conflict with any Law applicable to it; with any
provision of its charter or bylaws (or comparable constituent documents); with any order or
judgment of any court or other agency of government applicable to it or any of its assets; or with
any contractual restriction binding on or affecting it or any of its assets;

(d) except as otherwise permitted herein, it has neither initiated nor received
written notice of any action, proceeding or investigation pending, nor to its knowledge is any
such action, proceeding or investigation threatened (or any basis therefor known to it) that
questions the validity of this Guaranty, or that would materially or adversely affect its
obligations hereunder;

(e) all authorizations of and exemptions, actions or approvals by, and all
notices to or filings with, any governmental authority that are required to have been obtained or
made by it at the time this representation is made with respect to this Guaranty have been
obtained or made and are in full force and effect, and all conditions of any such authorizations,
exemptions, actions or approvals have been complied with; and
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(€3] this Guaranty constitutes the Guarantor’s legal, valid and binding
obligation, enforceable against it in accordance with its terms (subject to applicable bankruptcy,
reorganization, insolvency, moratorium or similar Laws affecting creditors’ rights).

IN WITNESS WHEREOF, this Guaranty has been duly executed and delivered by
Guarantor to Counterparty as of the date first above written.

GUARANTOR

By:

Printed Name:

Title:

By:

Printed Name:

Title:

Approved as to Form:
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Exhibit C
FORM OF QUALIFYING LETTER OF CREDIT
[Date]

[Issuing Bank Letterhead]
Irrevocable Standby Letter of Credit No.
Issue Date: _,20
Initial Expiry Date: _,20
Beneficiary:
Ladies and Gentlemen:

At the request of and based on instructions from our customer, [ ], a
[ ] (“Account Party’), we hereby establish this Irrevocable Standby Letter of
Credit (“Letter of Credit”) in your favor as [Buyer/Seller] under the Renewable Power Purchase
Agreement dated as of [ ], between Seller Name, as Seller, and South Carolina Public
Service Authority as Buyer (as heretofore or hereafter amended and/or restated at any relevant
time the “PPA”) for drawings up to a total of | ] Dollars

(USS$[ D.

As used in this Letter of Credit: (a) each of “Dollars” and “US$” mean lawful currency of
the United States of America; (b) “ISP98” means the International Standby Practices, International
Chamber of Commerce Publication No. 590; and (c) “Business Day” means a day that is not a
Saturday, a Sunday or any other day on which banking institutions are not required to be open, or
are authorized or required to close, in the State of our office location set forth below.

Drawings may be made by you from time to time by presentation of your certificate in the
form of Appendix A hereto appropriately completed (a “Certificate”) to us at our office in the
United States located at:

—
e e e

[
Attn: [ ]

Telephone No: [ ]
Telecopy No: [ ]
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or at another office in the United States designated by us with at least fifteen (15) Business Days
prior written notice to and received by you.

In the alternative, presentation of any Certificate may be transmitted to us: (a) by telecopy
to our telecopy number set forth above; or (b) in another electronic medium pursuant to any written
permission which has been provided by us to you in our sole discretion. To the extent a
presentation is made by telecopy transmission or in another permitted electronic medium, you
must: (a) provide telephone notice thereof to us at our telephone number set forth above prior to
or substantially simultaneously with such transmission; and (b) send the original Certificate by
overnight courier to us at our office address set forth above. However, our receipt of such
telephone notice or original Certificate will not be a condition to payment of the drawing described
in the Certificate. Items delivered by telecopy transmission or in another permitted electronic
medium will be the equivalent of originals of such items for purposes of this Letter of Credit.

We will honor each drawing made in compliance with this Letter of Credit by wire transfer
of immediately available funds in the amount specified in the Certificate provided to us in
connection with such drawing to the account specified in that Certificate. If any such drawing is
presented by you on a Business Day at or before 12:00 noon local time at our address or telecopy
number set forth above, such payment will be made not later than the close of business on the first
Business Day after such presentation; drawings presented after 12:00 noon will be paid not later
than close of business on the second Business Day after such presentation.

This Letter of Credit is effective immediately and will expire on the first to occur of the:
(a) above Initial Expiry Date, subject to extension as described below (as so extended the “Expiry
Date”); or (b) surrender by you to us of the original of this Letter of Credit, with any amendment(s)
hereto, with your written consent to cancellation thereof (a “Cancellation Date”). The earliest to
occur of the final extended Expiry Date or a Cancellation Date will be the “Termination Date.”
The Initial Expiry Date and each subsequent Expiry Date will be automatically extended for an
additional consecutive period of one year unless we notify you in writing by nationally recognized
overnight courier service, at least sixty (60) days prior to the then applicable Expiry Date, of our
decision that the then applicable Expiry Date will not be automatically extended. Subject to the
provisions herein, we authorize you to make drawings hereunder in an aggregate sum not in excess
of the above amount from the date hereof through our close of business on the Termination Date.
If this Letter of Credit expires during an interruption of business as described in Rule 3.14 of
ISP98, we specifically agree to effect payment if you draw on this Letter of Credit within thirty
(30) days after the resumption of business.

Communications with respect to this Letter of Credit, including delivery of Certificates,
shall, except as otherwise expressly provided above, be in writing and provided to you and us at
our respective addresses and numbers set forth above by delivery in person or facsimile
transmission at such address, as provided in this Letter of Credit, or as and in the medium otherwise
permitted in writing by the recipient.

This Letter of Credit, except as otherwise expressly stated herein, is subject to ISP98, and
as to matters not addressed by ISP98 the Laws of the [State/Commonwealth of 1,
including the Uniform Commercial Code as in effect in such State, will control.
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This Letter of Credit sets forth in full our undertaking, which will not in any way be
amended, amplified or limited by reference to any document, instrument or agreement referred to
herein, except for the preceding paragraph and appendices hereto, and any such reference will not
incorporate herein by reference any document, instrument or agreement except as set forth above.
Our obligations under this Letter of Credit are our individual obligations and not contingent on
any reimbursement of us with respect thereto. Any drawing under this Letter of Credit will be
paid from our general funds and not directly or indirectly from funds or collateral deposited with
us or for our account by the Account Party or any other person or entity.

Very truly yours,

Authorized Signator

19 J0 9G 8bed - 3-¢-220zZ-AN - OSdOS - INd 8€:¢ ZZ Alenigad 220z - ONISSIO0Hd HO4 d31d300V



Appendix A to Qualifying Letter of Credit
[Beneficiary Letterhead]

DRAWING CERTIFICATE
LETTER OF CREDIT NO.

, 20

—

— e e

[
Attn: [ ]

Telephone No: [ ]
Telecopy No: [ ]

The undersigned authorized signator of , as [Buyer/Seller]
(“Beneficiary”), hereby certifies to Bank (“Issuing Bank™), with
reference to Irrevocable Standby Letter of Credit No. (the “Letter of Credit”)
issued by Issuing Bank and now in favor of Beneficiary (except as otherwise set forth
herein, capitalized terms used and not defined herein have the meanings set forth in the
Letter of Credit or, if not defined therein, in the PPA), that:

1. Beneficiary is making this drawing under the Letter of Credit in the amount of
Dollars (US$ ) (the “Drawing Amount”).

2. The Drawing Amount does not exceed USS$[insert face amount of letter of
credit] minus the amount of all payments of any previous drawings made under the Letter
of Credit.

3. Beneficiary is entitled to make this drawing because [Check one]:

[ 1 [Seller/Buyer] has failed to pay one or more amounts due and payable to
one or more Buyer under the PPA (“Required Payments”), all applicable grace periods for
the Required Payments have expired, and the sum of such unpaid Required Payments is
not now less than the sum of (a) the Drawing Amount plus (b) any amounts that are being
drawn from one or more other Qualifying Letters of Credit in respect of such Required
Payments; or

[ ] The Letter of Credit is not now a Qualifying Letter of Credit and has not
been replaced with a Qualifying Letter of Credit for a period of ten (10) consecutive
Business Days (as defined in the PPA) after the Letter of Credit no longer constituted a
Qualifying Letter of Credit; or

[ ] The now effective Expiry Date of the Letter of Credit is less than thirty
(30) days after the date of this Certificate.
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4. You are hereby directed to make payment of the requested Drawing Amount

to Bank, at ABA No. for
further credit to Account No. Re: [ ],
Attention:

IN WITNESS WHEREOF, Beneficiary has executed and delivered this Certificate.

[Beneficiary]

By:
Name:
Title:
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Exhibit D

FORM OF INSTRUMENT OF ASSIGNMENT AND ASSUMPTION

This Instrument of Assignment and Assumption (this “Assignment”), dated as of

[ ], 20[__] (the “Effective Date™), is entered into by and between [Assignor], a
[ 1 (“Assignor”), and [Assignee], a [ ] (“Assignee”).
WHEREAS, Assignor and [Buyer/Seller] are parties to that certain Renewable Power
Purchase Agreement, dated as of | ] (as amended through the date hereof, the “PPA”™).
WHEREAS, in accordance with Section [ ] of the PPA, Assignor intends to assign

to Assignee all of Assignor’s rights and interests under the PPA, and Assignee intends to assume
all of Assignor’s obligations arising from and after the Effective Date, and the parties intend
Assignor to be released from any further liability thereunder to the extent arising from and after
the Effective Date.

WHEREAS, the parties hereto desire to execute and deliver this Assignment for the
purpose of effecting the assignment and transfer by Assignor to Assignee, and the acceptance and
assumption by Assignee, of the PPA and all rights, liabilities and obligations of “[Seller/Buyer]”
(as defined in the PPA) thereunder.

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, Assignor and Assignee, intending to be legally bound, agree and
covenant as follows:

1. Assignor hereby assigns and transfers to Assignee, and Assignee hereby accepts
and assumes and agrees to perform the PPA, and all of Assignor’s rights, liabilities and obligations
thereunder, to the extent arising from and after the Effective Date. Assignee hereby assumes and
agrees to pay, discharge, perform and be responsible for all liabilities and obligations arising or
accruing under or in respect of the PPA to the extent arising from and after the Effective Date.

2. Nothing in this Assignment, express or implied, is intended or shall be construed to
confer upon or give to any Person, other than Assignor and Assignee, and their respective
successors and assigns, any remedy or claim under or by reason of this Assignment or any term,
covenant, condition, promise or agreement hereof, and all of the terms, covenants, conditions,
promises and agreements contained in this Assignment shall be for the sole and exclusive benefit
of Assignor and Assignee, and their respective successors and assigns.

3. This Assignment shall be governed by and construed and enforced in accordance
with, and this Assignment and all matters arising out of or relating in any way whatsoever (whether
in contract, tort or otherwise) to this Assignment shall be governed by, the laws of the State of
South Carolina.

4. This Assignment may be executed in two or more counterparts, each of which shall
be deemed an original and all of which shall, taken together, be considered one and the same
agreement. Delivery of an executed signature page of this Assignment by facsimile or other

D-1

19 J0 65 8bed - 3-€-220zZ-AN - OSdOS - INd 8€:¢ zZ Aleniged 220z - ONISSIO0Hd HO4 d31d300V



electronic image scan transmission shall be effective as delivery of a manually executed
counterpart of this Assignment.

IN WITNESS WHEREOF, the parties hereto have executed this Instrument of Assignment
and Assumption as of the date first written above.

[Assignor]

By:
Name:

Title:

[Assignee]

Name:
Title:
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TO SELLER:

Exhibit E

PARTY CONTACT INFORMATION

E-1

TO BUYER:

President and CEO

South Carolina Public Service Authority
1 Riverwood Drive

Moncks Corner, SC 29467

Email: xx
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Exhibit F

CERTIFICATION OF COMMERCIAL OPERATION

This certification is delivered by (“Seller”) to

(“Buyer”) in accordance with the terms of that certain

Agreement for the Purchase and Sale of Renewable Energy and Related Products Between

Seller Name and the South Carolina Public Service Authority dated

(“Agreement”), as amended from time to time, by and between Seller and Buyer. All
capitalized terms used in this certification but not otherwise defined herein shall have the
respective meanings assigned to such terms in the Agreement. Seller hereby certifies and
represents to Buyer the following:

a)

b)

d)

The Facility and all equipment and systems comprising the Facility have been
fully commissioned.

The Facility has demonstrated that it can safely and continuously produce and
deliver the Facility’s nameplate capacity of approximately [ ] MW (AC) to the
Delivery Point.

Seller has installed all equipment needed to enable telemetering of the Energy
from the Facility to the Delivery Point, as may be necessary pursuant to the
Interconnection Agreement, and such equipment, if needed, is fully operational.

Seller has delivered to Buyer a report with the results of start-up and performance
testing conducted by Seller to demonstrate the attainment of commercial
operation status of the Facility.

Seller has received all local, state and federal Governmental Approvals and other
approvals, consents and authorizations as may be required by Applicable Law for
the construction, interconnection, operation and maintenance of the Facility and
generation, delivery and sale of Buyer’s Products hereunder.

Seller has obtained and submitted to Buyer certificates of insurance evidencing
the coverage required by Exhibit A.

IN WITNESS WHEREOF, the undersigned has executed this Officer's Certificate on
behalf of Seller Name as of the  day of ,20 .

Seller Name

Name

Title
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Exhibit G

Expected Issue Date

Permits

Agency

Permit
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Exhibit H

Permitting and Construction Milestones Schedule

Exhibit H
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	ARTICLE I   DEFINITIONS
	Section 1.1. Definitions.

	ARTICLE II   TERM, RIGHT OF FIRST REFUSAL
	Section 2.1. Contract Term.
	Section 2.2. Delivery Term.
	Section 2.3. Optional Additional Purchase Period.

	ARTICLE III   CONTINGENCIES; EFFECTS OF CONSTRUCTION DELAY
	Section 3.1. Transmission Contingency.
	(a) The obligations of the Parties pertaining to delivery, sale, purchase, and payment for the Products under this Agreement are conditioned on Buyer obtaining firm transmission service to support delivery of Delivered Energy purchased hereunder from ...

	Section 3.2. Delay of COD.
	(a) In the event that (i) this Agreement has not been terminated pursuant to Section 3.1, and (ii) Seller delays construction of the Facility, such that the Facility will not achieve full Commercial Operation on or before the Scheduled COD, Seller sha...
	(b) If, on or before MM/DD/YYYY, the nameplate Peak Output Capability of the Facility is not at least XX megawatts AC (XX MW AC)], Buyer shall have the right to terminate this Agreement by providing written notice to that effect to the Seller no later...


	ARTICLE IV   PURCHASE AND SALE
	Section 4.1. Products.
	Section 4.2. Source of Contract Energy; Reliability of Supply.
	Section 4.3. Resource Adequacy Attributes; Designated Network Resources.
	(a) Buyer shall be permitted to designate capability of the Facility, up to an amount equal to the Contract Peak Output Capability for any period on or after the Commercial Operation Date and for the duration of the Contract Term to comply with obliga...
	(b) If, at any time, additional information regarding the Facility is required by the Transmission Provider in order for this Agreement to qualify as a designated Network Resource or is otherwise required in connection with the obligations of Buyer un...

	Section 4.4. Title and Risk of Loss.
	Section 4.5. Environmental Attribute Accreditation.
	Section 4.6. Obligations After Contract Term.
	Section 4.7. Investment Tax Credits.

	ARTICLE V   FACILITY CONSTRUCTION, MAINTENANCE, OPERATIONS, AND METERING
	Section 5.1. Permitting and Construction.
	(a) At its sole expense, Seller shall design and construct the Facility in accordance with Prudent Utility Practices.  The nominal nameplate capacity of the Facility will be XX MW AC.  The voltage of the power delivered by the Facility to the Delivery...
	(b) Seller shall seek, obtain, maintain, comply with and, as necessary, renew and modify from time to time, at Seller’s sole expense, all Permits required for the construction and operation of the Facility and the sale and delivery of Products from th...
	(c) Seller shall enter into an Interconnection Agreement as required pursuant to the XX Tariff, and at all times thereafter during the Contract Term shall comply with all obligations of the “Interconnection Customer” thereunder.
	(d) Seller shall provide Buyer with routine, periodic updates regarding the status of permitting and construction activities during the permitting and construction phase of the Facility. The permitting and construction milestones schedule is set forth...
	(e) In the event Seller becomes aware of any event or circumstance that causes Seller to believe it is reasonably likely that the COD will be delayed beyond the Scheduled COD, Seller shall promptly notify Buyer and provide Buyer with information regar...
	(f) If Seller believes that the requirements for Commercial Operation have been satisfied and fulfilled, Seller shall present to Buyer a certification of Commercial Operation, the form of which is attached as Exhibit F, verifying that each of the cond...

	Section 5.2. Operations and Maintenance.
	(a) At its sole expense, Seller shall operate, maintain, repair and provide security for the Facility in accordance with this Agreement and Prudent Utility Practices.
	(b) Seller shall comply with any directives of the Transmission Provider or the applicable Balancing Authority or Reliability Coordinator (in each case with jurisdiction over the XX system), and cooperate with all reasonable requests by Buyer relating...
	(c) Seller shall operate and maintain the Facility in accordance with Good Utility Practice, and Applicable Laws. Seller agrees to coordinate maintenance with Buyer.  Annual maintenance will be limited to a maximum of four days per calendar year and, ...
	(d) Seller shall allow Buyer reasonable access to the Facility and the Facility site, subject to reasonable advance notice and Buyer’s compliance with Seller’s safety and security measures.

	Section 5.3. Day-Ahead Output Forecasts.
	(a) Seller shall provide Buyer with forecasts of the delivery of Energy under this Agreement as described below.  Such forecasts shall include the updated status of all Facility equipment that may impact availability and production of Products, and ot...
	(b) No later than fifteen (15) days prior to the Scheduled COD and (ii) December 15th of each calendar year for every subsequent year of the Contract Term, Seller shall provide to Buyer a non-binding forecast of the hourly delivery of Energy at the De...
	(c) Five (5) Business Days before the Scheduled COD, and five (5) Business Days before the beginning of each subsequent month of the Contract Term, Seller shall provide to Buyer a non-binding forecast of the hourly energy deliveries of Energy to the D...
	(d) No later than 5:00 a.m. of each day, starting as of the earlier of the Service Commencement Date or the date on which service will begin hereunder pursuant to Section 2.3 and continuing throughout the remainder of the Contract Term, Seller shall p...

	Section 5.4. Metering.
	(a) In addition to any specific requirements under the Interconnection Agreement, Seller will be responsible, at its own expense, for establishing and maintaining all agreements, equipment and communication links required for the delivery of power to ...
	(b) Buyer shall be responsible, at Seller’s expense, for providing the metering equipment.  Buyer shall operate, maintain (in good, working order in conformance with Good Utility Practice) and repair the metering equipment at Buyer’s own expense.  Buy...
	(c) Buyer will notify Seller within two Business Days after receiving actual notice of any inaccuracy or material defect in metering equipment. Buyer will be responsible for adjusting, repairing, replacing or recalibrating such metering device as near...
	(d) In the event that an adjustment factor cannot be reliably calculated, the Parties will use the measurements from Seller-owned meters if they are installed, fully operational and calibrated in conformance with Good Utility Practice. If for any reas...
	(e) If the Parties cannot agree on the actual period during which the inaccurate measurements were made, the period during which the measurements are to be adjusted will be the shorter of (1) the last one-half of the period from the last previous test...
	(f) Upon determination of corrected measurements, the required payment adjustment will be made in accordance with this Agreement.
	(g) Metering records shall be available within normal business hours to authorized agents and employees of both Parties for the purpose of this Agreement.

	Section 5.5. Insurance.
	(a) At its sole expense, Seller shall at all times during the Contract Term maintain in full force and effect the types and amounts of insurance coverage described in Exhibit A (the “Required Coverage”).  From and after the Effective Date, Buyer shall...
	(b) Within thirty (30) days after the Effective Date, and on an annual basis thereafter, Seller shall provide Buyer with certificates of insurance evidencing the Required Coverage.  Such certificates shall provide for a minimum of thirty (30) days’ ad...
	(c) Seller shall arrange to have its insurance carriers send Buyer written notice of any cancellation or termination of the Required Coverage at the same time any such notice is sent to Seller.
	(d) Seller’s insurance shall in all cases be primary and non-contributory.  Any insurance proceeds received with respect to the destruction of all or any part of the Facility shall be applied to the reconstruction of the Facility or the affected porti...

	Section 5.6. General Obligations of Seller.
	(a) Seller, during the Contract Term, shall pay all present or future federal, state, municipal, or other lawful taxes or fees applicable to Seller, or the Facility, or by reason of the sale of Products to the Buyer and delivery of Products to the Del...
	(b) Seller shall obtain in its own name and at its own expense any and all pollution or environmental credits or offsets necessary to operate the Facility in compliance with Environmental Laws.
	(c) Seller shall arrange for and be solely responsible for all costs associated with station auxiliary power and Energy not provided by the Facility itself.
	(d) Seller shall continue to (i) preserve, renew and keep in full force and effect its organizational existence and good standing, and take all reasonable action to maintain all Permits, rights, privileges, licenses, and franchises necessary or desira...
	(e) Seller shall make available for Buyer’s review such other information regarding the permitting, engineering, construction, condition and operations of the Facility, as Buyer may, from time to time, reasonably request.
	(f) As between Seller and Buyer, Seller shall be exclusively responsible for all Environmental Liability at the Facility site, and shall indemnify Buyer from and against all such liability.

	Section 5.7. Project Review Committee.
	Section 5.8. Site Monitoring.

	ARTICLE VI   FAILURE TO DELIVER OR RECEIVE
	Section 6.1. Seller’s Failure.
	(a) Following receipt from Buyer of the information reasonably necessary to make this calculation, Seller shall either pay, or credit Buyer on Seller’s next invoice, an amount equal to the positive difference, if any, obtained by subtracting (i) the s...
	(b) Buyer shall not be required to utilize or change its utilization of its owned or controlled assets or market positions to minimize Seller’s liability.

	Section 6.2. Buyer’s Failure.

	ARTICLE VII   CHARGES; RTO
	Section 7.1. Monthly Energy Charge.
	Section 7.2.  Guaranteed Price.

	ARTICLE VIII   BILLING AND PAYMENT
	Section 8.1. Billing.
	Section 8.2. Payment.
	Section 8.3. Late Payments.
	Section 8.4. Disputes.
	Section 8.5. Adjustments.
	Section 8.6. Audit.
	Section 8.7. Records.

	ARTICLE IX   CREDITWORTHINESS
	Section 9.1. Financial Information.
	Section 9.2. Credit Support.
	(a) Buyer’s Obligations.  Seller shall have no right to require Buyer to provide and/or maintain any form of security in favor of Seller in connection with the service provided under this Agreement during any period in which Buyer has an Investment Gr...
	(b) Seller’s Obligations.  Throughout the Contract Term, Seller shall provide and maintain in favor of Buyer in connection with the service provided under this Agreement (i) a Qualifying Letter of Credit for the benefit of Buyer in the amount of $10,0...
	(c) No Margining.  No collateral posting will be required for Buyer or Seller for margining on the mark-to-market value of this Agreement.  Further, and notwithstanding anything herein to the contrary, Buyer and Seller each hereby irrevocably and unco...


	ARTICLE X   TRANSMISSION ARRANGEMENTS
	Section 10.1. Seller’s Obligations.
	Section 10.2. Buyer’s Obligations.

	ARTICLE XI   DEFAULT AND REMEDIES
	Section 11.1. Seller Event of Default.
	(a) Seller fails to pay or credit any amount due to Buyer under this Agreement and such failure continues for ten (10) days following receipt of written notice thereof from Buyer.
	(b) Seller becomes subject to a Bankruptcy Proceeding.
	(c) Any representation or warranty made by the Seller herein is false or misleading in any material respect when made or when deemed made or repeated.
	(d) Seller consolidates or amalgamates with, or merges with or into, or transfers all or substantially all of its assets to, another entity and, at the time of such consolidation, amalgamation, merger or transfer, the resulting, surviving or transfere...
	(e) Seller commits a breach of its covenants or obligations under this Agreement not otherwise excused by Force Majeure, other than a payment default as set forth in Section 11.1(a), unless:
	(i) Seller commences and diligently proceeds to cure such breach upon delivery of written notice of such breach from Buyer; and
	(ii) the breach is cured within ten (10) days of delivery of such written notice; provided, however, that if (1) such breach is not, by its nature, capable of being cured within such ten (10) day period, and (2) Seller is diligently and in good faith ...

	(f) The occurrence of a Letter of Credit Default where such Letter of Credit Default is not cured within ten (10) Business Days after its occurrence by Seller providing to Buyer a valid Qualifying Letter of Credit.

	Section 11.2. Buyer Event of Default.
	(a) Buyer fails to pay any amount due to Seller under this Agreement and such failure continues for ten (10) days following receipt of written notice thereof from Seller, unless such payment is contested or a right of set-off has been claimed by Buyer.
	(b) Buyer becomes subject to a Bankruptcy Proceeding.
	(c) Any representation or warranty made by Buyer is false or misleading in any material respect when made or when deemed made or repeated.
	(d) Buyer consolidates or amalgamates with, or merges with or into, or transfers all or substantially all of its assets to, another entity and, at the time of such consolidation, amalgamation, merger or transfer, the resulting, surviving or transferee...
	(e) Buyer commits a breach of its obligations under this Agreement not otherwise excused by Force Majeure, other than a payment default as set forth in Section 11.2(a), unless:
	(i) Buyer commences and diligently proceeds to cure such breach upon delivery of written notice of such breach from Seller; and
	(ii) the breach is cured within ten (10) days of delivery of such written notice; provided, however, that if (1) such breach is not, by its nature, capable of being cured within such ten (10) day period, and (2) Buyer is diligently and in good faith p...

	(f) The occurrence of a Letter of Credit Default where such Letter of Credit Default is not cured within ten (10) Business Days after its occurrence by Buyer providing to Seller a valid Qualifying Letter of Credit.

	Section 11.3. Procedure and Remedies.
	(a) Upon the occurrence and during the continuance of a Seller Event of Default, Buyer shall have the right, in its sole and absolute discretion, to do any or all of the following: (i) terminate this Agreement effective upon the provision of written n...
	(b) Upon the occurrence and during the continuance of a Buyer Event of Default, Seller shall have the right, in its sole and absolute discretion, to do any or all of the following: (i) terminate this Agreement, effective upon the provision of at least...

	Section 11.4. Rights of Specific Performance.

	ARTICLE XII   INDEMNIFICATION
	Section 12.1. Indemnity by Seller.
	Section 12.2. Indemnity by Buyer.
	Section 12.3. Further Qualifications Respecting Indemnification.
	(a) Upon receipt of notice of any demand, assertion, claim, action or proceeding, judicial, governmental or otherwise, from any third party (such third party actions being collectively referred to herein as “Third Party Claims”), the Indemnitee shall ...
	(b) In computing Losses, such amounts shall be computed net of any related recoveries to which the Indemnitee is entitled under insurance policies, or other related payments received from third parties, and net of any tax benefits actually received by...
	(c) The Indemnitee shall use commercially reasonable efforts to mitigate all Losses for which indemnification may be available hereunder, including availing itself of any defenses, limitations, rights of contribution, claims against third parties and ...

	Section 12.4. Procedures Respecting Third Party Claims.

	ARTICLE XIII   ASSIGNMENT
	Section 13.1. Assignment by Buyer.
	(a) Buyer may, with prompt notice to but without the need for consent of Seller, assign all of its rights and obligations hereunder to any entity that (i) acquires all or substantially all of Buyer’s business and/or assumes Buyer’s obligations to prov...
	(b) Unless Seller consents, in writing, to Buyer retaining this Agreement, if Buyer transfers all or substantially all of its business to another party, Buyer shall assign all of its rights and obligations hereunder to the entity that acquires such bu...

	Section 13.2. Assignment by Seller.
	(a) Seller may, with prompt prior notice to, but without the need for consent of Buyer, assign, transfer, pledge or otherwise dispose of its rights and interest under this Agreement to one or more Lenders solely as collateral for the purposes of finan...
	(b) If Seller transfers all or substantially all of its business (including the Facility) to another Person that is of at least equal creditworthiness (or provides acceptable credit support as provided in Section 9.2(b)), then unless Buyer consents in...
	(c) If Seller transfers the Facility (but not all or substantially all of Seller’s business) to another Person that is of at least equal creditworthiness (or provides acceptable credit support as provided in Section 9.2(b)), then unless Buyer consents...
	(d) If the Seller under this Agreement is an Affiliate of the Person that owns the Facility as a result of an assignment pursuant to Section 13.2(b), Section 13.2(c), this Section 13.2(d) or Section 13.3, then if a proposed transaction or other dispos...

	Section 13.3. Other Assignments.
	Section 13.4. Notice.
	Section 13.5. Additional Conditions for Assignments.
	Section 13.6. Effect of Assignment on Party Status.

	ARTICLE XIV   FORCE MAJEURE
	Section 14.1. Force Majeure.
	Section 14.2. Exclusions from Definition of Force Majeure.
	(a) Inclement weather affecting construction, start-up, or operation of the Facility or related facilities that does not otherwise meet the definition of “Force Majeure.”
	(b) Changes in market conditions or governmental action that affect Buyer or Seller, as applicable, the cost of Seller’s supply of Energy from the Facility, or the ability of Buyer to obtain energy at a rate lower than the Guaranteed Price.
	(c) Unavailability of sunlight.
	(d) Unavailability of equipment, repairs or spare parts for the Facility, except to the extent due to a qualifying event of Force Majeure.
	(e) Inability to obtain, maintain or renew any Permit or any undue delay in obtaining, maintaining, or renewing any Permit, in either case, due to Seller’s failure to diligently pursue obtaining, maintaining or renewing such Permit.
	(f) Scheduled maintenance on any distribution or transmission system the availability of which is needed for the delivery of Energy from the Facility;
	(g) Litigation or administrative or judicial action pertaining to the Agreement, the Facility, the Facility site, the acquisition, maintenance or renewal of financing or any Permits, or the design, construction, maintenance or operation of the Facilit...
	(h) Changes in market conditions that affect the cost of or demand for power.
	(i) Change in Law.
	(j) Any lack of profitability to a Party or other financial consideration of a Party.

	Section 14.3. Effect on Performance.
	(a) If a Party is rendered wholly or partly unable to perform its obligations under this Agreement because of Force Majeure, that Party shall be excused from whatever performance it is unable to perform due to the Force Majeure to the extent so affect...
	(i) the Party affected by such Force Majeure, as soon as reasonably practicable after the commencement of such effect, gives the other Party prompt oral notice, followed by a written notice within forty-eight (48) hours after such oral notice, fully d...
	(ii) the suspension of performance is of no greater scope and of no longer duration than is required by the Force Majeure;
	(iii) the Party whose performance is affected by such Force Majeure uses its commercially reasonable efforts to overcome and remedy its inability to perform as soon as possible; and
	(iv) the event of Force Majeure must not have been caused by or contributed to by any negligent or intentional act, error or omission of the affected Party or any of its Affiliates, and must not be caused by or contributed to by any failure to comply ...

	(b) Notwithstanding anything in this ARTICLE XIV to the contrary, no payment obligation arising under this Agreement prior to the date of an event of Force Majeure shall be excused by such event of Force Majeure.


	ARTICLE XV   DISPUTE RESOLUTION
	Section 15.1. Attempts to Resolve Dispute.
	Section 15.2. Jurisdiction.
	Section 15.3. Voluntary Binding Arbitration.
	(a) The dispute shall be finally settled by binding arbitration before a panel of three arbitrators in accordance with the Commercial Arbitration Rules of the American Arbitration Association (“AAA”) then in effect, except as modified herein.  The Par...
	(b) Arbitration shall be held in the State of South Carolina.  The arbitration shall be governed by the United States Arbitration Act, 9 U.S.C. §§ 1 et seq.
	(c) Each Party shall select one arbitrator within ten (10) days of the receipt of the Demand, or if a Party fails to make such selection within ten (10) days from the receipt of the Demand, the AAA shall make such appointment upon the written request ...
	(d) The award shall be in writing (stating the award and the reasons therefor) and shall be final and binding upon the Parties, and shall be the sole and exclusive remedy regarding any claims, counterclaims, issues, or accountings presented to the arb...
	(e) This Agreement and the rights and obligations of the Parties shall remain in full force and effect pending the award in any arbitration proceeding hereunder.
	(f) Unless otherwise ordered by the arbitrators, each Party shall bear its own costs and fees, including attorneys’ fees and expenses.  The Parties expressly agree that the arbitrators shall have no power to consider or award any form of damages barre...
	(g) Each Party understands that, to the extent it agrees to arbitration pursuant to this Section, it will not be able to bring a lawsuit concerning the affected dispute, except as necessary to enforce this Section 15.3 or an arbitration award.

	Section 15.4. Binding Arbitration for Certain Disputes.

	ARTICLE XVI   REPRESENTATIONS AND WARRANTIES
	Section 16.1. Mutual Representations.
	(a) it is duly organized, validly existing and in good standing under the Laws of the jurisdiction of its organization or incorporation;
	(b) it has the power to execute and deliver this Agreement and to perform its obligations under this Agreement and has taken all necessary corporate, company, partnership, governmental and/or other actions to authorize such execution and delivery and ...
	(c) its execution and delivery of this Agreement and its performance of its obligations under this Agreement do not violate or conflict with any Law applicable to it; with any provision of its charter or bylaws (or comparable constituent documents); w...
	(d) except as otherwise permitted herein, it has neither initiated nor received written notice of any action, proceeding or investigation pending, nor to its knowledge is any such action, proceeding or investigation threatened (or any basis therefor k...
	(e) all authorizations of and exemptions, actions or approvals by, and all notices to or filings with, any governmental authority, including Permits, that are required to have been obtained or made by it at the time this representation is made with re...
	(f) this Agreement constitutes the Party’s legal, valid and binding obligation, enforceable against it in accordance with its terms (subject to applicable bankruptcy, reorganization, insolvency, moratorium or similar Laws affecting creditors’ rights g...
	(g) no event of default attributable to it has occurred and is continuing and no such event or circumstance would occur as a result of its entering into or performing its obligations under this Agreement.

	Section 16.2. Buyer Additional Representations.
	Section 16.3. Seller Additional Representations.
	Section 16.4. Exclusivity of Seller Representations.

	ARTICLE XVII   NOTICES
	ARTICLE XVIII   MISCELLANEOUS
	Section 18.1. No Consequential Damages.
	Section 18.2. Entire Agreement.
	Section 18.3. Governing Law; Venue and Jurisdiction.
	(a) This Agreement shall be governed by, construed, interpreted and applied in accordance with the Laws of the State of South Carolina, without giving effect to any principle regarding conflict of laws that would result in the application of the laws ...
	(b) The Parties hereby irrevocably submit to the exclusive jurisdiction of the United States District Court for the District of South Carolina (or, if that court refuses jurisdiction, in the in the Court of Common Pleas for the Ninth Judicial District...

	Section 18.4. Non-Waiver.
	Section 18.5. Severability.
	Section 18.6. Interpretation; Headings; Presumption.
	Section 18.7.   In this Agreement, unless a different intention clearly appears:
	Section 18.8. No Partnership or Joint Venture.
	Section 18.9. Confidentiality.
	(a) Without prior written consent, which shall not be unreasonably withheld or delayed, neither Party shall disclose the terms of this Agreement or information received by a Party from the other Party pursuant to this Agreement that is expressly ident...
	(b) The Parties shall be entitled to all remedies available at Law or in equity to enforce, or seek relief in connection with, the confidentiality obligations set forth in this Section 18.8; provided, however, that all monetary damages shall be limite...

	Section 18.10. No Third-Party Benefits.
	Section 18.11. Amendment.
	Section 18.12. Further Assurances.
	Section 18.13. Counterparts; Electronic Copies.
	Section 18.14. Expenses.
	Section 18.15. Public Statements.
	(a) it is duly organized, validly existing and in good standing under the Laws of the jurisdiction of its organization or incorporation;
	(b) it has the power to execute and deliver this Guaranty and to perform its obligations under this Guaranty and has taken all necessary corporate, company, partnership, governmental and/or other actions to authorize such execution and delivery and pe...
	(c) its execution and delivery of this Guaranty and its performance of its obligations under this Guaranty do not violate or conflict with any Law applicable to it; with any provision of its charter or bylaws (or comparable constituent documents); wit...
	(d) except as otherwise permitted herein, it has neither initiated nor received written notice of any action, proceeding or investigation pending, nor to its knowledge is any such action, proceeding or investigation threatened (or any basis therefor k...
	(e) all authorizations of and exemptions, actions or approvals by, and all notices to or filings with, any governmental authority that are required to have been obtained or made by it at the time this representation is made with respect to this Guaran...
	(f) this Guaranty constitutes the Guarantor’s legal, valid and binding obligation, enforceable against it in accordance with its terms (subject to applicable bankruptcy, reorganization, insolvency, moratorium or similar Laws affecting creditors’ rights).



